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A Real Job Ahead - - 


The road ahead is not smooth, but its mile-stones 
point to a new prosperity. The reins must be held 
taut—hands steady—eyes always looking ahead. 


You must conserve every moment. Nothing can 
be allowed to clutter the roads—to slow up your 
progress. 


The application of Shepard's Citations lends its 
aid to many problems. From now on you will 
find its concise, accurate treatment of your case 
and statute law even more useful. 


For in these pages, from issue to issue, will be 
found the most recent state and federal citation 
history of each case and statute—as interpreted 
and construed in the court decisions and legis- 
lative enactments, 


There is no other method or system which con- 
serves so much time—removes so many obstacles 
and keeps you so completely up to date. 


Shepard's Citations 
The Frank Shepard Company 
11] Eighth Avenue 
New York 11, N.Y. 


Copyright, 1945, by The Frank Shepard Company 
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THE NATIONAL WAR LABOR BOARD 
AND THE WAGNER ACT 


SIDNEY SHERMAN * 


The National War Labor Board was born of the con- 
ference on December 17, 1941,’ between leaders of labor 
and industry called by the President when the nation was 
girding its loins for the crucial struggle ahead—a strug- 
gle which under conditions of modern war was to be won 
or lost on the production lines. At this conference, it was 
agreed that there would be no strikes or lock-outs for the 
duration and that the President would establish a “War 
Labor Board” which would settle all labor disputes. In 
fulfillment of this agreement, the President on January 
12, 1942, by Executive Order* created the War Labor 
Board with power to decide labor disputes detrimental 
to the war effort, a grant of power which was later rat- 
ified by Congress in Section 7 of the War Labor Disputes 
Act of June 25, 1943.’ 

It is not too much to say that the efficiency of our war 
effort depends in large measure on the effectiveness of the 
Board in stablizing labor relations. Obviously, the Board 
can achieve maximum effectiveness only if it enjoys the 


* Special Assistant to the General Counsel, National War Labor Board; 
member of the Massachusetts and District of Columbia Bar. The views ex- 
pressed in this article are those of the author and do not necessarily represent 
the views of the War Labor Board. 

11 War Las. Rep. XIII (1942). 

2 Ex. O. 9017, 7 Fep. Rec. 237 (1942). 

357 Stat. 163 (1943), 50 U. S. C. (Supp. 1943) § 1501 et seq. 
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greatest possible freedom of action which is consistent 
with our form of government and our basic charter of 
liberties. To achieve this end, the President and Con- 
gress might have authorized the Board to act in a legisla- 
tive stratosphere, unconcerned by the provisions of other 
federal statutes or the jurisdiction of other federal 
agencies operating in the field of labor relations. How- 
ever, prompted, no doubt, by a desire to preserve the 
hard-won gains of labor,‘ both the President and Con- 
gress required the Board in deciding labor disputes to 
conform to various federal statutes enumerated in the 
Executive Order and Section 7 of the War Labor Dis- 
putes Act. Thus, the Executive Order provided: 


This Order does not apply to labor disputes for which pro- 
cedures for adjustment or settlement are otherwise provided 
until those procedures have been exhausted.° 

Nothing herein shall be construed as superseding, or in con- 
flict with the provisions of the Railway Labor Act . . . the Na- 
tional Labor Relations Act . . . the Fair Labor Standards 
) re 


Section 7 of the War Labor Disputes Act, after pre- 
scribing in subsection (a) (1) thereof the conditions un- 
der which the Board’s jurisdiction attaches to a labor dis- 
pute, confers upon the Board in subsection (a) (2) the 
following powers and duties: 


To decide the dispute and provide by order the wages and 
hours and all other terms and conditions (customarily included 
in collective-bargaining agreements) governing the relations be- 
tween the parties, which shall be in effect until further order of 
the Board. In making any such decision the Board shall conform 
to the provisions of the Fair Labor Standards Act of 1938, as 
amended; the National Labor Relations Act; the Emergency 


4 Thus, in explaining the purpose of the requirement of conformity with the 
Wagner Act in Section 7 of the Smith-Connally Bill (now the War Labor Dis- 
putes Act), Congressman May, Chairman of the House Conferees, stated: 


“The Conferees were of the opinion that we have not done anything in 
this legislation to offend any labor group . . . and that we have provided 
protection for all of their rights under the Wagner Labor Relations Act 
: . and under the Wages and Hours Act, without impairment whatever 
of any of those rights.” (89 Conc. Rec. 5730). 

5 Supra note 2, par. 2. 
6 Ibid. par. 7 
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Price Control Act of 1942, as amended; and the Act of October 
2, 1942, as amended, and all other applicable provisions of law; 
and where no other law is applicable the order of the Board 
shall provide for terms and conditions to govern relations be- 
tween the parties which shall be fair and equitable to employer 
and employee under all the circumstances of the case.” (Empha- 
sis supplied. )? 


The salient provisions of the Wagner Act with which 
the War Labor Board is thus required to conform may be 
summarized as follows: 


Section 9(a) of the Wagner Act * provides that repre- 
sentatives chosen by the majority of the employees in the 
appropriate collective bargaining unit shall be the exclu- 
sive representatives of all the employees in the unit for 
the purpose of collective bargaining. Whenever a ques- 
tion affecting commerce arises concerning the representa- 
tion of employees, the National Labor Relations Board 
is empowered to investigate and determine such question. 
In so doing, it is required to determine (1) what 
is the appropriate collective bargaining unit, and (2) 
what union, if any, has been designated or selected by 
the majority of such unit. The Act, in addition, defines 
as unfair labor practices certain types of anti-union activ- 
ity by a company, such as the refusal to bargain with the 
designated representative of the majority of its employees 
in the appropriate unit, interference with the free choice 
by its employees of the collective bargaining agent, and 
discrimination in hiring and firing because of member- 
ship or non-membership in a union, except that pursuant 
to agreement between a company and a majority union 
employment may be conditioned on membership in such 
union.” 

The Act, finally, gives the National Labor Relations 
Board exclusive jurisdiction to prevent any person from 


7 Supra note 3, § 1507. 
849 Stat. 449, 453 (1935), 29 U. S.C. § 159. 
9 Tbid. § 158. 
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engaging in any of the foregoing unfair labor practices 
insofar as they affect interstate commerce.”® 

It is clear, therefore, that if the War Labor Board is 
to conform with the Wagner Act, it may not trespass on 
the exclusive jurisdiction over unfair labor practices thus 
conferred on the National Labor Relations Board. 

Moreover, since a refusal to bargain with a particular 
union or the discharge of a non-member of a union under 
a union security agreement cannot be determined to be 
an unfair labor practice without first ascertaining 
whether that union represents a majority of the em- 
ployees in the appropriate unit, the exclusive authority of 
the National Labor Relations Board to prevent unfair 
labor practices might well be deemed to include the ex- 
clusive power to determine what is the appropriate unit 
and what union is the representative of a majority in that 
unit. In this view, the requirement in the executive order 
and the statute of conformity with the Wagner Act means 
that the War Labor Board’s action pertaining to unfair 
labor practices and “representation questions” may not 
conflict with the jurisdiction of the National Labor Rela- 
tions Board. 

Recognition of this inhibition on its authority over 
such questions is reflected in numerous decisions of the 
National War Labor Board, which it is the purpose of 
this article to examine. 


REPRESENTATION QUESTIONS 


Bargaining Unit Determinations 


In dealing with disputes over the scope of the bargain- 
ing unit, the War Labor Board has been loathe to intrude 
on the jurisdiction, or disturb the prior action, of the 
National Labor Relations Board in that area. In the 
leading case of Phelps-Dodge Corporation,” the question 


10 Ibid. § 160. 
11]] War Las, Rep, 71 (1943), 
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before the War Labor Board was whether to take action 
looking toward a split-up into craft units of the plant- 
wide unit certified by the National Labor Relations 
Board. In declining to take such action, the majority of 
the Board delivered the following opinion: 


The War Labor Board has a solemn obligation to exercise its 
jurisdiction and power for the settlement of all wartime labor 
disputes for which no present solution exists. However, in the 
instant case, the dispute has been resolved. The complaining 
party merely fails to recognize and conform to the final settle- 
ment. 

Utter chaos would result if the War Labor Board should ever 
undertake to set aside, review, or modify the decisions and cer- 
tifications of the National Labor Relations Board. Every act of 
that Board would give rise to a dispute to be heard and deter- 
mined by this Board if the jurisdiction and powers of the War 
Labor Board were improperly invoked in this or any similar 
case. Confusion and uncertainty would result. Industrial rela- 
tions of this country would be unsettled constantly, which would 
inevitably lead to more labor disputes, impaired production and 
the tragic loss of essential implements of war. 

The National War Labor Board will use its powers to effec- 
tuate the decisions of the National Labor Relations Board where 
by so doing the more effective prosecution of the war may be 
aided and it has done so in many cases. It will not and cannot, 
however, use its powers to nullify those decisions. For to do that 
would be to nullify an Act of Congress under which authority 
those decisions are rendered.’? 


This opinion laid down the two major lines of policy 
which underlie the decisions considered in this article; 
namely, that normally the War Labor Board (1) will not 
disturb specific determinations or orders of the National 
Labor Relations Board, and (2) to the extent of its 
power, will effectuate and enforce such determinations 
and orders. 

Despite the unequivocal language of the foregoing 
opinion, demands similar to that rejected in the Phelps- 
Dodge case did not cease to come before the War Labor 
Board. Thus, in the Curtiss-Wright Corporation case,” 
the War Labor Board was urged to carve a unit of weld- 


12 [bid. at 72, 73. 
13 13 War Las. Rep. 523 (1944). 
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ers out of the industrial unit established by the National 
Labor Relations Board. Denying this request, the Board 
stated that it was “a matter exclusively for the National 
Labor Relations Board to consider.” In the Fall River 
Textile Mills case,"* where the issue again was the estab- 
lishment of a craft unit within the plant-wide unit desig- 
nated by the National Labor Relations Board, the Na- 
tional War Labor Board, in refusing to change the unit, 
declared that the action of the National Labor Relations 
Board in establishing the plant-wide unit was “binding 
upon the National War Labor Board and upon the 
parties.” 

In contrast with the foregoing efforts to fractionalize 
the certified unit, unions have in a number of cases re- 
quested that such a unit be expanded to include the em- 
ployees in other certified units or to include classes of 
employees who have been specifically excluded from the 
unit by the National Labor Relations Board. Thus in the 
Florida Phosphate Mining Companies case,"* the Re- 
gional War Labor Board had directed that the six com- 
panies involved bargain jointly with a council represent- 
ing six locals, each of which had been certified as the ex- 
clusive bargaining agent for the employees of one of the 
companies. In effect, by this action of the Regional 
Board, the six distinct bargaining units established by 
the National Labor Relations Board were lumped into a 
single unit. This conflict with the action of the National 
Labor Relations Board was, however, eliminated by the 
National War Labor Board, which modified the Re- 
gional Board’s order so as to provide for bargaining by 
each company with the representative of its own em- 
ployees.”® Similarly, in the New England Bakeries case," 
the National War Labor Board declined to establish an 


1414 War Las. Rep. 211 (1944). 

1513 War Las. Rep. 634 (1944). 

16 Cf. Wilson & Co., Inc., 2 War Las. Rep. 122 (1942), directing collective 
bargaining on a multi-unit basis, relying on informal approval of the NLRB. 

17 No. 111-119-D (unreported). 
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industry-wide unit, stating: “In view of the jurisdiction 
of the National Labor Relations Board to determine the 
appropriate unit for collective bargaining, the National 
War Labor Board will not order the parties to negotiate 
on an area basis looking towards the making of an area 
contract.” ** 

The War Labor Board has been equally averse to ex- 
panding the certified unit by adding thereto particular 
classifications of employees*® or employees in other 
plants of the same company.” Conversely, the War 
Labor Board has refused to contract the certified unit by 
excluding therefrom particular classes of employees,” or 
the employees of one of several plants covered by the unit 
as certified.” 

A seeming deviation from the foregoing policy of ad- 
herence to the National Labor Relations Board’s bar- 
gaining unit determinations occurred in the Chester C. 
Fosgate Company case.** There, in a consent election 
conducted by the National Labor Relations Board, the 
parties had stipulated that the bargaining unit should in- 
clude employees engaged in tending citrus groves. After 
winning the election, the union brought to the War 
Labor Board a dispute over wage questions and union 
security. The Regional Board issued directive orders on 
those issues purporting to apply to all the employees in 
the stipulated unit. The National War Labor Board, 
however, set aside the Regional Board’s order “insofar as 
they relate to grove workers, since the War Labor Board 
has no jurisdiction over agricultural employees.” This 
case may be distinguished on the ground that the unit had 


18 Resolution of July 22, 1943, quoted at 23 War Las. Rep. 81 (1945). See 
J. I. Case Co., 23 War Las. Rep. 77 (1945), rejecting union demand for master 
contract to cover four plants of company, where a separate local had been cer- 
tified for each plant. 

19 Federal Shipbuilding & Drydock Co., 11 War Las. Rep. 228 (1943), aff'd 
12 War Las. Rep. 39 (1943). 

20 Remington Rand, Inc., 7 War LAs. Rep. 183 (1943). 

21 Shell Oil Co., Inc., 3 War LAs. Rep. 296 (1942). 

22 Wilson-Jones Co., 3 WAR Las. Rep. 312 (1942). 

23 17 War Las. Rep. 574 (1944). 
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not been determined by the National Labor Relations 
Board in an adversary proceeding but had been accepted, 
in accordance with its practice in consent proceedings, on 
the basis of the parties’ stipulation. Accordingly, in the 
absence of an express determination by the National 
Labor Relations Board as to the status of the grove work- 
ers, the National War Labor Board presumably consid- 
ered itself free to determine this question for itself. Hav- 
ing found that they were agricultural employees, the War 
Labor Board was prevented by the statute * from extend- 
ing to them the provisions of its directive order. 

Where there has been no prior designation of the bar- 
gaining unit by the National Labor Relations Board, the 
War Labor Board has attempted to dispose of disputes 
over the composition of the bargaining unit in accordance 
with the policies of the National Labor Relations Board, 
such as the requirement that supervisors be excluded 
from a unit of production workers * or the rule against 
including in the same unit employees of more than one 
employer,” or the policy of segregating militarized plant 
guards in a separate unit.” 


Bargaining Agent Designations 


In dispute cases involving employers subject to a state 
or federal labor relations act, the War Labor Board will 
normally not entertain the dispute unless the union in- 
volved has established its majority status through certi- 
fication by the appropriate state or federal agency or 
through voluntary recognition by the employer.” 


24 Section 2(d) of the War Labor Disputes Act defines the word “employee” 
as used in that Act as having the same meaning as in Section 2 of the Wagner 
Act. Section 2 (3) of the Wagner Act, in turn, defines “employee” as not in- 
cluding agricultural labor. 

25 Cudahy Packing Co., 17 War Las. Rep. 237 (1944); Two-States Tele- 
phone Co., 15 War Las. Rep. 441 (1944); Illinois Powder Co., 10 War Las. 
Rep, 79 (1943). 

26 New England Bakeries, supra note 17. 

27 Brewster Aeronautical Corp., 11 WaAr Las. Rep. 286 (1943). 

28 Easy Washing Machine Corp., 6 War Las. Rep. 10 (1943); Virginia 
Electric & Power Co., 1 War Las. Rep. 74 (1942). See also, Section I.A of 
“Statement of Principles,” 14 War Las. Rep. VIII (1944). The contrary dic- 
tum in Anacortes Veneer, Inc., 13 War Las, Rep. 150, 152 (1943), has not 
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An important exception to this rule is that the War 
Labor Board has in the past frequently entertained de- 
mands by minority unions for recognition as the repre- 
sentatives of their members with respect to individual 
grievances.” The only other notable exception is that 
where a union of supervisors has not been, and cannot be, 
certified by the National Labor Relations Board because 
of its policy against aiding the unionization of supervis- 
ory workers,” the War Labor Board will handle any 
issues brought to it by such a union other than those per- 
taining to representation and unfair labor practices.” 
Subject to these exceptions, where a union subject to the 
Wagner Act or a similar state act has not been recognized 
by the employer or certified by the appropriate govern- 
mental agency, the War Labor Board will withhold ac- 
tion on the dispute pending such recogntion or certifica- 
tion. In no such case will the War Labor Board under- 
take to determine, itself, the union’s majority status.” 


If the union has already been certified by the National 
Labor Relations Board, and, in a dispute case, the em- 
ployer or a rival union challenges its current majority 
status, the War Labor Board has normally relied on the 
prior certification, until set aside by the National Labor 


been followed in practice in dispute cases involving employers who are subject 
to a federal or state labor relations act. The reason for the Board’s reluctance 
to make its processes available generally to minority unions in such cases is 
presumably due to the fear that to require employers to deal with minority 
unions would conflict with the policy of the Wagner Act or similar state acts. 
Contrast with this the Board’s policy in dispute cases involving employers not 
subject to such acts, as set forth in its Resolution of July 12, 1944, reported in 
17 War Las. Rep. ‘liii (1944). Under that Resolution the Board will in such 
cases handle wage and possibly other questions for minority unions. 

29 See, for example, Pacific Mills Worsted Div., 11 War Las. Rep. 451 
(1943) ; Winchester Repeating Arms Co., 6 War Las. Rep. 359 (1943); Bal- 
timore Transit Co., 4 WAr Las. Rep. 363 (1942). See, however, Section V.A 
of “Statement of Principles,” supra note 28, indicating that grievance recog- 
nition for minority unions would not be ordered “save in the most exceptional 
circumstances.” 

30 Maryland Dry Dock Co., 49 NLRB 733 (1943), recently reversed in 
Packard Motor Car Co., 16 LRR 168, 60 NLRB No. 7-R-1884 (1945). 

81 Murray Corporation of America, et al., 15 War Las. Rep. XXXIX 
(1944); Ford Collieries Co., et al, No. 111-10258-D, Resolution of Sept. 

8, 1944 (unreported). ° 

"82 See Allis-Chalmers Mfg. Co., 11 War Las. Rep. 518 (1943); Central 
Foundry Co., 1 War Las, Rep. 255 (1942). 
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Relations Board or the courts,” as creating as a matter of 
a law a conclusive presumption of the union’s continuing 
majority status. That this practice is consistent with the 
requirements of the Wagner Act is especially clear where 
the certification is less than one year old,” or the union 
since its certification has been unable to obtain a compre- 
hensive contract with the employer and has submitted the 
resulting dispute to the War Labor Board.* Under these 
circumstances, it would normally be in accord with the 
practice of the National Labor Relations Board to con- 
sider such certification as still determinative of the 
union’s status.” 

A somewhat more difficult question is presented where 
the certified union has obtained a contract and, the con- 
tract having expired, the employer alone challenges the 
union’s current majority status. No clear guide to the 
policy of the National Labor Relations Board in such 
cases is to be found in its published decisions. The War 
Labor Board has, accordingly, had to turn to the language 
of court decisions, which have been deemed by it to hold, 
at least by implication, that a certification is presumed 
under all circumstances to continue in force until 
changed by the National Labor Relations Board or the 


33 Invalidation by a court of a particular certification will not be deemed by 
the National War Labor Board to impair a different certification, even though 
the defect noted by the court may appear to be common to both. Jones & 
Laughlin Steel Corp., 21 War Las. Rep. 240 (1944). Where the description of 
the bargaining agent in the certification of the NLRB was alleged to be am- 
biguous, the WLB referred the question of construction to the NLRB. Ralston 
Purina Co., 15 War LAs. Rep. 340 (1944). 


34 Central Foundry Co., supra note 32; Aluminum Co. of America, 12 War 
Las. Rep. 446 (1943). 


35 This was the situation in the following cases in which the WLB treated 
the certification as still in effect: Andrew Jergens Co., 18 War Las. Rep. 582 
(1944) ; Ira S. Bushey & Sons Co., 15 War Las. Rep. 132 (1944) (Shipbuild- 
ing Comm.), aff'd June 30, 1944 (unreported) ; Thomas Flexible Coupling Co., 
18 War Las. Rep. 177 (1944); J. S. Bache Co., 18 War Las. Rep. 594 
(1944); Zion’s Coop. Merchantile Inst., 13 War Las. Rep. 6 (1943); Ace 
Foundry, Ltd., 14 War Las. Rep. 755 (1943); Tabardrey Mfg. Co., 8 War 
Las. Rep. 346 (1943). 


36 Kennecott Copper Corp., 51 NLRB 1140 (1943); Taylor Forge & Pipe 
Works, 15 LRR 284, 58 NLRB 1375 (1944), and cases there cited. Cf. Yale & 
Towne Mfg. Co., 15 LRR 549, 59 NLRB 187 (1944). 
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courts.’ However, for reasons of policy, the War Labor 
Board has limited the effect of this presumption by rul- 
ing that if a “clear showing” is made in this class of cases 
that there has been a change in the union’s status since its 
certification, the War Labor Board will not take any final 
action itself on the representation question or on any 
other issues, particularly union security, which involve a 
determination of that question.” The Board has consid- 
ered as constituting a “clear showing” in this sense evi- 
dence ranging in cogency from an outright admission by 
the union that it no longer represents a majority of the 
unit,” to evidence of a high rate of turnover and a sharp 
decline in voluntary check-off authorizations.” 

On the other hand, in the leading case on this ques- 
tion ** the National War Labor Board refused to consider 
that referral of the representation question to the Na- 
tional Labor Relations Board was warranted where the 
only evidence offered by the employer consisted in a 
claim, controverted by the union, that a card-check 
showed that the union did not represent a majority of the 
unit. 4 fortiori, a bare assertion by the employer that the 
union no longer represents a majority of the unit is insuf- 
ficient.** Moreover, the fact that a rival union or an em- 


37 See National Carbon Co., 13 War Las. Rep. 236 (1943), 14 War Las. 
Rep. 21 (1944); Montgomery Ward & Co., Inc., 13 War Las. Rep. 454 
(1944) ; Chicago Transformer Corp., 14 War Las. Rep. 666 (1944). In the 
last two cases, the following court decisions were cited as supporting the propo- 
sition that “a certification is presumed to continue in effect until changed” : 
I. A. M. v. NLRB, 311 U. S. 72, 61 Sup. Ct. 83, 85 L. ed. 50 (1940) ; Oughton 
v. NLRB, 118 F. (2d) 486 (C. C. A. 3d, 1941), cert. den. 315 U. S. 797, 62 
Sup. Ct. 485, 86 L. ed. 1198 (1942) ; Brotherhood v. Virginian Ry., 125 F. (2d) 
853 (C. C. A. 4th, 1942); NLRB v. Highland Park Mfg. Co., 110 F. (2d) 632 
(C. C. A. 4th, 1940). See also NLRB v. Whittier Mills Co., 111 F. (2d) 474 
(C. C. A. 5th, 1940). 

38In Montgomery Ward & Co., Inc., supra note 37, the NLRB ordered an 
interim extension of the expired contract conditioned upon the diligent prosecu- 
tion by the union of a representation proceeding before the NLRB. In Missouri 
Farmers’ Ass’n Refining Co., 18 War Las. Rep. 19 (1944), after vacating a 
regional board order which extended an expired contract, the NWLB directed 
the regional board to fix the terms of employment, exclusive of issues of repre- 
sentation and union security. 

39 Missouri Farmers’ Ass’n Refining Co., supra note 38. 

40 Montgomery Ward & Co., Inc., supra note 37. 

41 Chicago Transformer Corp., supra note 37. 

42 National Carbon Co., supra note 37. 
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ployer has filed a representation petition with the Na- 
tional Labor Relations Board, or even that an election 
has already been ordered on such a petition,“ has not pre- 
vented the War Labor Board from continuing to rely on 
the presumption that the union previously certified re- 
tained its majority status. However, in such cases, the 
action of the Board has taken the form of merely extend- 
ing the expired contract, including any union security 
clause therein, with the express provision that such ex- 
tension was subject to the outcome of the National Labor 
Relations Board proceeding.“ 

The foregoing doctrine of presumed continuity of 
major status has been extended to cases where the union, 
though not previously certified, has been voluntarily rec- 
ognized by the employer as the exclusive collective bar- 
gaining agent of the employees involved in the dispute.“ 
This result seems sound, at least in the absence of evi- 
dence of unlawful assistance or domination, on the as- 
sumption that the employer would not have recognized 
the union unless he was satisfied of its majority status. 
However, here, too, a “clear showing” that the union’s 
status has changed since its recognition has influenced the 
Board to deny the union’s demands,’ except where the 


43 Western Union Telegraph Co., 13 War Las. Rep. 297 (1944); United 
States Automatic Transp. Co., No. 2570-CSD (Dec. 14, 1944) (unreported) ; 
Lamson & Sessions Co., 8 War Las. Rep. 295 (1943). Cf. Sears, Roebuck & 
Co., 16 War Las. Rep. 623 (1944). 

44 Potlatch Forests, 14 War Las. Rep. 6 (1944). Contra: Interstate S. S. 
Co., 14 War Las. Rep. 652 (1944) (union security award conditioned on re- 
certification of union in pending election). 

45 See cases cited supra notes 43 and 44. This action is consistent with Sec- 
tion I.A of the “Statement of Principles,” supra note 28, where it was indicated 
that the WLB might “in appropriate cases” order the extension of a union’s ex- 
pired contract pending final action by the NLRB on a representation petition 
filed by the employer or a rival union. 

46 Hooks Motor Lines, et al., No. 111-4734-D (Sept. 9, 1944); Steffens Ice 
& Ice Cream Co., No. 111-1568-D (Feb. 11, 1944) (both unreported). 

47 Thus, in Consolidated-Vultee Aircraft Corp., 21 War Las. Rep. 168 
(1944), the NWLB vacated a regional board order directing the employer to 
recognize the union as the exclusive bargaining agent for the employees. In 
that case, the union admitted that since it had achieved recognition there had 
been a 50 per cent. expansion of the bargaining unit and that it did not know 
whether it still had a majority. In Rand’s, Inc., 13 War Las. Rep. 682 (1944), 
aff'd Feb. 11, 1944 (unreported), where the union admitted it represented less 
than two per cent. of the employees, the NWLB affirmed the regional board’s 
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union sought compliance by the employer with an exist- 
ing contract.** 


UNFAIR LABOR PRACTICE DETERMINATIONS 
Refusal to Bargain Collectively 


Where a representation question has been resolved by 
the National Labor Relations Board in favor of a union, 
refusal of the employer to bargain with the union is, as al- 
ready stated, an unfair labor practice under the National 
Labor Relations Act and the National Labor Relations 
Board may act to suppress such a practice by ordering the 
employer to bargain with the union as the exclusive col- 
lective bargaining agent for the unit. The War Labor 
Board has frequently had occasion to consider whether 
it may, itself, issue such an order. 

Citing the exclusive jurisdiction of the National Labor 
Relations Board in that area, the War Labor Board has 
consistently disclaimed authority to enforce the duty of 
an employer under the Wagner Act to bargain collective- 
ly* and has in several cases given effect to this view by 
substituting for the provisions of a Regional Board’s 
directive “ordering” collective bargaining a provision 
merely “recommending” such bargaining.” It is true 
that the War Labor Board has in a number of cases or- 
dered the employer to recognize the union “in accord- 


denial of the union’s demands. See also Essential Tool & Die Corp., 12 War 
Las. Rep. 589 (1943), where the regional board’s order to bargain collectively 
was vacated in the light of undisputed evidence of abnormal dilution of the 
bargaining unit. Cf. C. D. S. Pageant Equipment Co., 17 War Las. Rep. 168 
(1944) (union treated as exclusive bargaining agent where admitted loss of 
majority status attributed to unfair labor practices of company during negotia- 
tions for first contract). 

48 Pearson Candy Co., Ltd., 9 War Las. Rep. 679 (1943), aff'd Sept. 8, 
1944 (unreported) (union admitted it had no members in plant at time of 
execution of closed shop contract); Weber Showcase & Fixture Co., 12 War 
Las. Rep. 138 (1943). 

49 Essential Tool & Die Corp., supra note 47; Hughes Tool Corp., 14 War 
Las. Rep. 81 (1944); Sears, Roebuck & Co., supra note 43. 

50 Utah Copper Co., 14 War Las. Rep. 80 (1944) ; City Nat’l Bank, 15 War 
Las. Rep. 689 (1944); Idaho Potato Growers, 16 War Las. Rep. 194 (1944) ; 
Corn Products Refining Co., 20 War Laps. Rep. 574 (1944); Streamline Cap 
Co., 23 War Las. Rep. 398 (1945); Magic Valley Processing Co. 23 War 
Las, Rep. 167 (1945). 
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ance with the certification of the National Labor Rela- 
tions Board.” * However, such orders seem to have been 
intended not as a command to bargain collectively but 
merely as a declaration of the status of the union as estab- 
lished by the certification. 


Discriminatory Discharges 


Under Section 8 of the Wagner Act any discharge 
which is designed to encourage or discourage member- 
ship in a labor organization or to interfere with the col- 
lective bargaining or organizational activities of em- 
ployees is an unfair labor practice which may be rem- 
edied by ordering reinstatement with or without back 
pay. Similarly, the refusal to re-employ workers because 
of their participation in a strike is under certain condi- 
tions * an unfair labor practice remediable by reinstate- 
ment with or without back pay. (Such discharges or re- 
fusals to re-employ will be referred to hereafter as “dis- 
criminatory discharges.’”’) 

In view of the jurisdiction of the National Labor Rela- 
tions Board over discriminatory discharges, the War 
Labor Board in its earlier decisions adopted the policy 
that where a dispute concerned discharges alleged to be 
discriminatory it would (1) withhold action therein en- 
tirely,* (2) direct submission of the dispute to arbitra- 
tion or to the National Labor Relations Board at the elec- 
tion of the parties,“ or (3) order reinstatement without 

51 See, for example, Chicago Transformer Corp., supra note 37; Thomas 
Flexible Coupling Co., supra note 35. 

52 If the strike was not provoked by unfair labor practices and the strikers’ 
jobs have already been filled, reinstatement may not be ordered. NLRB v. 
MacKay Radio & Tel. Co., 304 U. S. 333, 58 Sup. Ct. 904, 82 L. ed. 1381 (1938). 
For other limitations on the right of strikers to reinstatement under the Wagner 
Act, see NLRB v. Sands Mfg. Co., 306 U. S. 332, 59 Sup. Ct. 508, 83 L. ed. 
682 (1939) ; NLRB v. Fansteel Metallurgical Corp., 306 U. S. 240, 59 Sup. Ct. 
490, 83 L. ed. 627 (1939); American News Co., Inc., 55 NLRB No. 238 
(1944); NLRB v. Draper Mfg. Co., 145 F. (2d) 199 (C. C. A. 4th, 1944). 

53 Corcoran Metal Products Co., 5 War Las. Rep. 323 (1942); American 
Rolbal Corp., 7 War Las. Rep. 500 (1943) (instructing the regional board not 
to provide for arbitration of any discharge which involved “a charge of an un- 
fair labor practice under the NLRA”). 


54 Thermoid Co., 2 War Las. Rep. 133 (1942); Frank Foundries Corp., 
3 War Las. Rep. 223 (1942); Winchester Repeating Arms Co., supra note 29. 
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back pay pending action of the National Labor Relations 
Board on charges filed with it.” 

On May 4, 1943, after consultation with the National 
Labor Relations Board, the National War Labor Board 
adopted a statement of policy renouncing all authority 
over discharge cases except if “the number of men was so 
large a group that their remaining out would interfere 
with the war effort,” in which case it was stated that the 
War Labor Board would order reinstatement ‘without 
prejudice to any National Labor Relations Board pro- 
ceedings which might be instituted” but that it would do 
so “only after consultation with the National Labor Rela- 
tions Board.” ” 

Thus, while reserving jurisdiction in the mass dis- 
charge situation to the extent indicated, the War Labor 
Board purported to relinquish jurisdiction in all other 
cases over disputes relating to the reinstatement of dis- 
charged employees whether or not the discharge was 
alleged to be discriminatory. The reason given for this 
policy may be paraphrased as follows: 

If the War Labor Board indicates that it will accept 
discharge cases so long as they do not involve any ques- 
tion of discrimination, unions may attempt to “foist” 
jurisdiction on the War Labor Board by deliberately re- 
fraining from claiming discrimination, alleging merely 
that the discharge was arbitrary or in breach of contract. 
Moreover, even where the union is acting in good faith 
in not claiming discrimination, the War Labor Board, in 
finding that there was no proper cause for the discharge, 
would be in effect determining the very question which 
the National Labor Relations Board might be called 
upon to decide had the case come before it.” Accord- 

55 Montag Bros., Inc., 6 War Las. Rep. 355 (1943) ; Western Cartridge Co., 
4 War Las. Rep. 427 (1942); Carter Carburetor Corp., 6 War Las. Rep. 
655 (1943). 

56 Quoted at 11 War Las. Rep. 579 (1943). 

57 See Ibid. This conclusion is explained in the policy statement as follows: 
“The NLRB stated that the courts now hold that if the employer cannot show 


any just cause for discharging a man, the inference is almost inescapable that 


2 
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ingly, the integrity of the National Labor Relations 
Board’s jurisdiction can be preserved only if the War 
Labor Board shuns all discharge cases, and the War 
Labor Board may not properly act on any such case. 

In so far as the foregoing policy statement renounced 
jurisdiction over individual discharges not involving 
claims of discrimination, it has not been consistently fol- 
lowed.” The War Labor Board has, however, adhered 
to this statement in so far as it prevents action on dis- 
charges alleged to be discriminatory.” 


Unlawful Assistance 


Under Section 8 (2) of the Wagner Act it is an unfair 
labor practice for an employer “to contribute financial or 
other support to a labor organization.” Under its obliga- 
tion to conform with the Wagner Act, the National 
War Labor Board has held that where the National 
Labor Relations Board has instituted court proceedings 
for the disestablishment of a union as being company- 


dominated, the War Labor Board may not entertain the 
demands of such union in a dispute case.” 


Enforcement of National Labor Relations Board’s 
Orders 


Where a dispute case before the War Labor Board in- 
volves the refusal of the employer to comply with an out- 
standing order of the National Labor Relations Board 
that it bargain collectively, reinstate discharged em- 
ployees or disestablish a union, the National War Labor 


he discharged him for union activity so that the central issue in every case is— 
whether or not there was just cause for the discharge.” See NLRB v. Entwistle 
Mfg. Corp., 120 F. (2d) 532 (C. C. A. 4th, 1941). 

58 Centrifugal Fusing Co., 11 War Las. Rep. 577 (1943), aff'd Nov. 18, 1943 
(unreported); Pennsylvania Power & Light Co, 13 War Las. Rep. 549 
(1944); Armour & Co., 18 War Las. Rep. 214 (1944). 

59 McGough Bakeries, Inc., 16 War Las, Rep. 624 (1944); Murray Corp. 
of America, et al., Ford Collieries Co., et al., both supra note 31; Eagle-Picher 
Mining Co., No. 4199-CS-D, June 19, 1943 (unreported). 

60 Weirton Steel Co., 19 War Las. Rep. No. 5, p. XII (1944). The union 
in this case was alleged in the court proceeding to be the successor of the union 
whose disestablishment had been ordered by the NLRB. 
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Board has taken the position that it may direct compli- 
ance with such order,” and, as will be shown below, such 
a direction has been issued in a number of cases. In such 
cases the War Labor Board has generally provided, how- 
ever, that its action was without prejudice to the statutory 
right of the employer to litigate the propriety of the 
order of the National Labor Relations Board. Such en- 
forcement action by the War Labor Board may be jus- 
tified under the conformity clause on the ground that it 
is in aid of, rather than in conflict with, the processes of 
the National Labor Relations Board. A more difficult 
question is whether such action conflicts with the jurisdic- 
tion of the courts under Section 10 (e) of the Wagner 
Act, which, after providing for court review and en- 
forcement of the orders of the National Labor Relations 
Board, declares that “the jurisdiction of the court shall be 
exclusive.” In view of this provision, the National War 
Labor Board has held that it will not seek to compel com- 
pliance with an order of the National Labor Relations 
Board while court proceedings to review or enforce the 
order are pending. Thus, in the Sperry Gyroscope 
Company case,” the National War Labor Board declined 
to enforce a reinstatement order of the National Labor 
Relations Board, which was then the subject of a court 
enforcement proceeding. Likewise, in the Baltimore 
Transit Company case,” a directive order requiring com- 
pliance with reinstatement and disestablishment orders of 
the National Labor Relations Board was suspended by 
the National War Labor Board upon the filing by the 
former agency of an enforcement suit. Presumably, for 
like reasons, in the Idaho Potato Growers’ Association 


61 Sections I.D and III.A of “Statement of Principles,” supra note 28. Sec- 
tion I.D suggests a special procedure for cases where the NLRB has ordered 
collective bargaining. This procedure consists in prescribing the terms and con- 
ditions of employment, subject to the outcome of any litigation of the NLRB’s 
action. 

62] War Las. Rep. 167 (1942). 

638 War Las. Rep. 500 (1943). In explaining the suspension, the Chairman 
of the NWLB pointed out that the “court now has jurisdiction of the NLRB 
issues.” 





406 THE GEORGE WASHINGTON LAW REVIEW 


case,“ involving the question of enforcing a collective 
bargaining order of the National Labor Relations Board 
which was then in litigation, the National War Labor 
Board substituted for a clause in the Regional Board’s 
directive which “ordered” collective bargaining a pro- 
vision merely “recommending” such bargaining. 


Enforcement of NLRB Orders to Bargain Collectively 


As indicated above, where a dispute has arisen over the 
refusal of an employer to comply with an outstanding 
order of the National Labor Relations Board that it bar- 
gain collectively, the National War Labor Board has 
consistently directed compliance with such order,” with- 
out prejudice, however, to a judicial determination of the 
propriety of the order of the National Labor Relations 
Board.” In these cases, in conformance with the ap- 
proved practice of the National Labor Relations Board,” 
the War Labor Board has declined to give any effect to 
evidence, however convincing, that since the date of the 
National Labor Relations Board’s order the union has 
lost its majority.” 


Enforcement of NLRB Reinstatement Orders 


Consistently with the policy set forth above, the War 
Labor Board has uniformly directed compliance with 
reinstatement orders of the National Labor Relations 
Board, without prejudice to the employer’s right to 
secure judicial review thereof. Thus, in the Winchester 
Repeating Arms Company case,” compliance with a re- 


64 Supra note 50. 

65 Whiting-Mead Corp., 17 War Las. Rep. 382 (1944); V-O. Milling Co., 
16 War Las. Rep. 462 (1944), aff'd 19 War Las. Rep. 392 (1944); Lebanon 
Steel Co., 2 War Las. Rep. 283 (1942). 

66 Lebanon Steel Co., Whiting-Mead Corp., both supra note 65. See also 
Section I.D of the “Statement of Principles,” supra notes 28 and 61. 

67 See Frank Bros. Co. v. NLRB, 321 U. S. 702, 64 Sup. Ct. 817 (1944) ; 
NLRB v. P. Lorillard Co., 314 U. S. 512, 62 Sup. Ct. 397, 86 L. ed. 380 (1942). 

68 See note 65 supra. But cf. Riverside Mfg. Co., 23 War Las. Rep. 217 
(1945) (declining jurisdiction where the NLRB’s latest determination of the 
union’s status was made as of 1937, and the court, in enforcing the 8(5) order 
in 1941, found that none of the employees were then members of the union). 

69 Supra note 29. 
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instatement order of the National Labor Relations Board 
was directed “without prejudice to the company’s legal 
right to appeal” therefrom. Similarly, in the Western 
Cartridge Company case," the directive order required 
the employer “to comply with the order of the National 
Labor Relations Board and offer immediate reinstate- 
ment to” a discharged employee “without back pay and 
without prejudice to the company’s legal right of ap- 
peal.” To the same effect was the decision in the Balti- 
more Transit Company case." However, in the last case 
the directive order, as already indicated, was suspended 
upon the filing by the National Labor Relations Board of 
an enforcement suit.” 


Enforcement of NLRB Orders Against Unlawful 
Assistance 


In the Western Cartridge Company case,” one of the 
issues in dispute was the refusal of the company to com- 
ply with the order of the National Labor Relations 


Board that it disestablish, and cease to recognize or deal 
with, an independent union. In its directive order, the 
National War Labor Board provided: 


The company shall comply with the order of the National 
Labor Relations Board disestablishing the independent union 
and shall not recognize or deal with said independent union un- 
less and until such time as a superior court modifies or reverses 
the order of the National Labor Relations Board. 


In the Baltimore Transit Company case," the directive 
order required the company to suspend recognition of a 
union which had already been ordered by the National 
Labor Relations Board to be disestablished. However, 
as already indicated, upon the filing by the National 


70 Supra note 55. 

718 War Las. Rep. 122 (1943). See also Borg-Warner Corp., 7 WAR Las. 
Rep. 119 (1943), in which the employer was ordered to continue to employ a 
worker already reinstated pursuant to an NLRB order. 

72 Supra note 63. 

73 Supra note 55. 

74 Supra note 71. 
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Labor Relations Board of an enforcement suit, the oper- 
ation of the directive order was suspended.” 


THE “BASIC MAGNESIUM” DOCTRINE 


On July 12, 1943, Congress enacted a rider to the Na- 
tional Labor Relations Board Appropriation Act for the 
1944 fiscal year, which reads: 

No part of the funds appropriated in this title shall be used 
in any way in connection with a complaint case arising over an 
agreement between management and labor which has been in 
existence for three months or longer without complaint being 
filed: Provided, That, hereafter, notice of such agreement shall 
have been posted in the plant affected for said period of three 
months, said notice containing information as to the location at 
an accessible place of such agreement where said agreement shall 
be open for inspection by any interested person. 

This rider was retained with slight change in the 1945 
Appropriation Act.” The effect of this rider is to pre- 
vent the National Labor Relations Board from using its 
funds to process a charge of unfair labor practices which 
stems from employer conduct under an agreement of the 
type described in the rider. Since the rider refers only to 
“complaint” cases, it has been held not to apply to repre- 
sentation cases."’ Accordingly, the existence of a contract 
between an employer and a union of the type protected by 
the rider does not prevent the National Labor Relations 
Board from entertaining a petition by, or from certify- 
ing, a rival union. However, should the employer, after 
such certification, stand on his contract and reject any 
bargaining overtures by the certified union, the National 
Labor Relations Board would be powerless to afford any 
remedy. Should a charge be filed by the certified union 
on account of such refusal to bargain, the National Labor 
Relations Board could not use its appropriation to 
process the charge, since it would have arisen from an 


7 Supra note 63. 

76 Act of June 28, 1944, P. L. 373, 78th Cong., 2d Sess. 

77 Inland Empire District Council v. Graham, 53 F. Supp. 369 (W. D. Wash. 
1943), app. dism. 142 F. (2d) 455 (C. C. A. 9th, 1944); Triangle Lake Lum- 
ber Co., 52 NLRB 27 (1943), citing Comptroller General’s decision of July 29, 
1943. 
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agreement protected by the rider. This was the situation 
in Basic Magnesium, Inc."* In that case, the employer 
and an AFL union had executed a contract which was 
protected by the rider. Shortly thereafter, a CIO union 
was certified as the bargaining agent for the plant. Upon 
refusal of the employer to deal with it, the CIO union 
filed a charge with the National Labor Relations Board, 
which was rejected because of the rider. The dispute be- 
tween the CIO and the employer over the recognition 
issue was thereupon certified to the National War Labor 
Board. The latter Board recognized that the rider was 
merely a limitation on expenditures by the National 
Labor Relations Board of its own funds and not a substan- 
tive provision of the Wagner Act to which the War 
Labor Board was required to conform under Section 7 of 
the War Labor Disputes Act. Nevertheless, accepting the 
rider as reflecting the judgment of Congress that there 
was need for giving greater stability to union contracts of 
the type involved in that case, the War Labor Board de- 
clined jurisdiction of the dispute. 

The question subsequently arose whether the War 
Labor Board should accept a wage application filed joint- 
ly by Basic Magnesium and the contracting AFL union. 
Under the Board’s procedures, such an application could 
not be entertained without the consent of the statutory 
bargaining agent—in this case, the CIO union.” How- 
ever, departing from this procedural rule, the Board ac- 
cepted and processed the application in this case.* This 
action was but a logical corollary of the Board’s position 
in the dispute case that it would respect the contractual 
status of the AFL union as the exclusive bargaining agent 
for the employees. 


7814 War Las. Rep. 209 (1944). 

79 See infra, note 92. 

80 Cited at 21 War LAs. Rep. No. 5, p. VIII (1944). Accord: Dossin’s Food 
Products, Inc., 21 War Las. Rep. 462 (1945), relying on the opinion of NWLB 
General Counsel in that case, reported at 21 War Las. Rep. No. 5, p. VI 
(1944). 
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In Cohn-Goldwater Mfg. Company," the War Labor 
Board, following its decision in the Basic Magnesium 
case, declined to entertain a dispute case in which the 
union sought to have the Board set aside a contract of a 
rival union which was protected by the rider. However, 
in Corn Products Refining Company,” the War Labor 
Board accepted jurisdiction of a dispute involving an 
AFL union notwithstanding the existence of a written 
contract between the employer and an independent union 
providing for maintenance of membership. Interpreting 
the word “contract” as used in the rider as referring only 
to written agreements dealing with wages, hours, etc., the 
contract in the present case, since it dealt only with union 
security, was not deemed to be protected by the rider.™ 


PROCESSING OF UNILATERAL WAGE APPLICATIONS 


So far we have considered relations between the War 
Labor Board and the National Labor Relations Board 
in the context of the War Labor Board’s authority over 
labor disputes. The other important function of the War 
Labor Board is in the field of wage stabilization. 


The effect of the Act of October 2, 1942, as amended,™ 
and the executive orders * and regulations * issued there- 
under, is that in the major segment of our industrial econ- 
omy no adjustments in wage or salary rates may be made 
without the prior approval of the War Labor Board and, 


81 111-10711-D, Dec. 8, 1944 (unreported). 
82 Supra note 50. 


83 The employer and the independent did have an oral agreement respecting 
wages, hours and other terms of employment. However, the NLRB has held 
that the word “contract” in the rider refers only to written agreements, so that 
oral agreements are not protected. Briggs Mfg. Co., 58 NLRB No. 14 (1944). 
The Comptroller General has so ruled (Decision No. B-43670, Aug. 24, 1944). 


8456 Stat. 765 (1942), 50 U. S. C. (Supp. 1943) § 961 et seq., Act of April 
12, 1943, 57 Stat. 63 (1943), Act of June 30, 1944, P. L. 383, 78th Cong., 2d Sess. 


85 Ex. O. 9250, 7 Fep. Rec. 7871 (1942), amended by Ex. O. 9281, 8 Fen. 
Rec. 13083 (1943) and Ex. O. 9328, 8 Fep. Rec. 4681 (1943). 


86 Regulations of the Director of Economic Stabilization, 7 Fep. Rec. 8750 
(1942). 
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if made without such approval, various criminal ” or 
civil® sanctions may be incurred. 


In this area of its authority, as in the area of labor dis- 
putes, the Board is required to consider the impact of its 
actions on collective bargaining rights. Section 4 of the 
1942 Act provides that no action shall be taken thereun- 
der with respect to wages or salaries “which is inconsist- 
ent with the provisions of . . . the National Labor Rela- 
tions Act.” Title VI, paragraph 1, of Executive Order 
9250° provides that “nothing in the order shall be con- 
strued as affecting the present operation of the National 
Labor Relations Act.” Title II, paragraph 8, of the 
Executive Order provides further: 


The policy of the Federal Government, as established in Exec- 
utive Order 9017 of January 12, 1942, to encourage free collec- 


tive bargaining between employers and employees is reaffirmed 
and continued. 


Ordinarily, there is no possibility of conflict between 
the actions of the War Labor Board in approving or dis- 
approving wage or salary adjustments and the provisions 
of the Wagner Act or the national policy of encouraging 
collective bargaining. The danger of such conflict has 
arisen, however, in a limited area comprising those cases 
where (1) the employer seeks approval of a unilateral 
wage increase without consulting the statutory repre- 
sentative of the employees or (2) where the increase, if 
granted, may for other reasons tend to deter collective 
bargaining or self-organization. The granting of an in- 
crease by an employer without consulting the statutory 


87 See § 11 of the 1942 Act, supra note 84. 


88 See Jd. §5 (a) and Title III, par. 4, of Ex. O. 9250, supra note 85. Under 
these provisions any wage or salary payments made in contravention of the Act 
or Executive Order are required to be disregarded by federal agencies in deter- 
mining the cost or expense of any employer for the purpose of any law or reg- 
ulation or for the purpose of calculating deductions under the federal revenue 


laws or for the purpose of determining costs and expenses under contracts with 
the United States. 


88 Supra note 85. 
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bargaining agent has been held by the courts to constitute 
an unlawful refusal to bargain.” 

The courts have also found unlawful interference un- 
der Section 8 (1) of the Wagner Act where wage or sal- 
ary increases unilaterally granted by the employer were 
so timed or distributed as to tend to discourage organiza- 
tional activities or to discredit a labor organization.” Ac- 
cordingly, the War Labor Board has been concerned to 
avoid giving its approval to unilateral applications filed 
for anti-union reasons. At the same time, under the na- 
tional wage stabilization policy the Board has a responsi- 
bility to process applications for wage adjustments as ex- 
peditiously as possible and without undue delays which 
might impair employee morale. Steering a middle course 
between these objectives, the Board has determined that 
where the employees covered by a unilateral wage appli- 
cation were not as yet represented by a statutory bargain- 
ing agent, the Board would process the application until 
such time as the National Labor Relations Board or a 


similar state agency had ordered an election for the pur- 
pose of selecting such an agent.” 


80 NLRB v. May Dept. Store Co., 146 F. (2d) 66 (C. C. A. 8th, 1945) 
(filing of unilateral wage application with WLB held refusal to bargain) ; 
Medo Photo Supply Corp. v. NLRB, 321 U. S. 678, 64 Sup. Ct. 830 (1944). 
See also J. I. Case Co. v. NLRB, 321 U. S. 332, 64 Sup. Ct. 576 (1944); Order 
of Railroad Telegraphers v. Railway Express Agency, 321 U. S. 342, 64 Sup. 
Ct. 582 (1944); Singer Mfg. Co. v. NLRB, 119 F. (2d) 131 (C. C. A. 7th, 
1941), cert. den. 313 U. S. 595, 62 Sup. Ct. 55, 86 L. ed. 565 (1941); NLRB v. 
Martin Bros. Box Co., 130 F. (2d) 202 (C. C. A. 7th, 1942), cert. den. 317 
U. S. 660, 63 Sup. Ct. 59, 87 L. ed. 530 (1942). 

81 Medo Photo Supply Corp. v. NLRB, NLRB v. May Dept. Stores Co., 
both supra note 90; Norman H. Stone, 33 NLRB 1014, aff'd 125 F. (2d) 752 
(C. C. A. 7th, 1942), cert. den. 317 U. S. 649, 63 Sup. Ct. 44, 87 L. ed. 522 
(1942); Rapid Roller Co., 33 NLRB 557 (1941), aff'd 126 F. (2d) 452 
(C. C. A. 7th, 1942), cert. den. 317 U. S. 650, 63 Sup. Ct. 45, 87 L. ed. 523 
(1942); NLRB v. Crown Can Co., 138 F. (2d) 263 (C. C. A. 8th, 1943), 
cert. den. 321 U. S. 769, 64 Sup. Ct. 527 (1944) ; NLRB v. W. A. Jones Foun- 
dry & Machine Co., 123 F. (2d) 552 (C. C. A. 7th, 1941). 

92 See Sec. 802.54 (b) (3) of the Board’s “Rules of Organization and Pro- 
cedure,” which reads: “No action shall . . . be taken by the Regional Board 
on any application after the National Labor Relations Board or a similar state 
agency has ordered the holding of an election to determine the status of a labor 
organization as the collective bargaining agent of any of the employees involved 
in the application.” 8 Fep. Rec. 16676 (1943), 19 War Las. Rep. No. 1, p. III, 
XX (1944). See also Sec. IV. A of the “Statement of Principles,” supra note 
28. 
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The need for such a rule has been demonstrated by the 
fact that in those cases where the War Labor Board, after 
an election had been ordered by the National Labor 
Relations Board, inadvertently or otherwise released its 
ruling approving a wage application for the employees 
involved in the election, the election has been set aside be- 
cause of the presumed improper effect of the release of 
such ruling on the outcome of the election.” 

If the election has been lost by the union or unions on 
the ballot, the War Labor Board will process any wage 
application that may be filed covering the employees 
affected by the election, despite the pendency of a peti- 
tion to set aside the election on the ground of employer 
interference.” 

Where the employees covered by the wage application 
are represented by a statutory bargaining agent, the 
Board’s procedures require that the application not be 
processed unless the bargaining agent has joined therein 


or fails to object thereto within 7 days after notice of the 
application has been sent to it.°° The bargaining agent 
must be one that has been “recognized by the employer 
for the purpose of collective bargaining” or one that has 
been “certified by the National Labor Relations Board or 
a similar state agency where the legal result of such certi- 
fication is that the employer is obligated to bargain with 


99 96 


the union,” * or it must have secured the issuance by the 
National Relations Board of a complaint against the em- 
ployer for refusal to bargain with it.” If the bargaining 
agent joins in, or fails to make timely objection to the 
application, it will be processed unless and until an elec- 
tion is ordered by the National Labor Relations Board or 


93 Continental Oil Co., 58 NLRB No. 33 (1944); Seneca Knitting Mills, 59 
NLRB No. 152 (1944) ; May Department Stores Co., 61 NLRB No. 32 (1945). 

94 Sec. IV. B, “Statement of Principles,” supra note 28. 

95 Sec. 802.54 (b) (3) of the Board’s “Rules of Organization and Procedure,” 
supra note 92. 

96 [bid. 

87 Sec. IV. C, “Statement of Principles,” supra note 28. 
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a similar state agency on petition of a rival union or the 
employer.” 


CONCLUSION 


Because of the non-reviewability of the War Labor 
Board’s decisions in dispute cases,” the correctness of its 
judgment as to the limits of its authority over Wagner 
Act questions has not been tested by judicial standards. 
The final decision as to how well the Board has done its 
work is accordingly left to the lawyer and the layman. In 
reaching this decision, it should be borne in mind that the 
Board has had to deal under extraordinary war-time 
pressures with legal problems for which little, if any, 
precedent exists. Seldom, if ever, has a federal agency 
been burdened with the requirement that it gear its deci- 
sions in a major field of its operations to the policies and 
practices of another agency, established for a different 
purpose and under wholly dissimilar social and economic 
conditions. Seldom, if ever, has it been necessary for two 
federal agencies to collaborate, as the National Labor 
Relations Board and the War Labor Board have done, in 
drawing the boundaries of their respective jurisdictions. 

These problems might have seriously hampered the 
work of the War Labor Board had it not tempered its 
legal judgments with an awareness of the realities of war- 
time labor relations. As a result, a legalistic approach 
which might have led to the creation of a “no-man’s” 
land between the sphere of operations of the two agencies 
has in large measure been subordinated to a more fruitful 
policy of dovetailing their functions. Thus, as indicated 
above, unit determinations and certifications under the 
Wagner Act have been uniformly accepted by the War 


98 See supra note 92. 


99 Employers’ Group of Motor Freight Carriers v. NWLB, 143 F. (2d) 145 
(App. D. C. 1944), cert. den. 65 Sup. Ct. 72 (1944); NWLB v. Montgomery 
Ward & Co., Inc., 144 F. (2d) 528 (App. D. C. 1944), cert. den. 65 Sup. Ct. 
134 (1944); U. S. Gypsum Co. v. NWLB, 145 F. (2d) 97 (App. D. C. 1944), 
cert. den. 65 Sup. Ct. 857 (1945); Baltimore Transit Co. v. Flynn, 50 F. Supp. 
382 (D. Md. 1943). 
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Labor Board and its directives predicated thereon, and it 
has consistently worked to secure compliance by parties 
before it with the orders of the National Labor Relations 
Board. The War Labor Board’s action in this area has 
not been encumbered by the time-consuming machinery 
of court review which has all too frequently crippled the 
effectiveness of the National Labor Relations Board in 
policing industrial relations. Hence, the War Labor 
Board’s directives have had a sharper impact on unfair 
labor practice situations than those of the National Labor 
Relations Board, and have been effective in eliminating 
such practices pending litigation under the Wagner Act. 
In this way the war-time need for industrial peace has 
been served without foreclosing such right to judicial re- 
view as is conferred by that Act. While there may still be 
room for a nicer adjustment of legal and practical consid- 
erations within the framework of the conformity clause, 
the tendency of the War Labor Board’s decisions has been 


on the whole to build up its potential as an effective 
arbiter of war-time labor disputes. 





TAX CONTROVERSIES—WHERE GOES 
THE TIME? 


MADALINE KINTER REMMLEIN * 


A recent suggestion by Professor Griswold, proponent 
of a new court of tax appeals,’ intended to effect prompter 
disposition of disputed questions of statutory construction 
of the Internal Revenue Code has brought sharply into 
public view the long interval which occurs as to certain 
tax questions, between the enactment of the law which 
must be construed and the final disposition of the ques- 
tion. Professor Griswold has cited outstanding examples 
of cases where there has been a long delay between the 
time tax liability arose until it was settled. On the basis 
of these examples, he has made such statements as the fol- 
lowing: 

. . The tax decisions of these courts, [circuit courts of ap- 
peals] and of the Court of Claims, and of state courts are re- 
viewable only by the Supreme Court on certiorari, and that is 
rarely obtainable until a conflict of decisions has developed. . . . 
And the process of obtaining a conflict often takes an inordinate- 
ly long time.” 

. And until the Supreme Court has decided it, [a tax 
question] there is virtually nothing that the taxpayer or his 
counsel—or the Government—can rely on. It is curious that we 


should still have a system in which the final answers to many 
important questions are so long postponed.* 


The thesis of Professor Griswold’s article is the estab- 
lishment of a court of tax appeals which will eliminate 
the necessity of going to the Supreme Court for the reso- 
lution of conflicts below, “so that the important judicial 
function in tax cases may be speedily and surely exer- 
cised.” * 


* Member of the District of Columbia Bar. 

1 Griswold, The Need for a Court of Tax Appeals (1944) Harv. L. Rev. 
. 1153. 

2 Ibid. at pp. 1154-1155. 

3 Ibid, at p. 1156. 

4 Ibid, at p. 1153. 
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Arguments against his plan have been advanced on 
grounds of expediency, politics, specialization, the influ- 
ence of local law, and even such minutiae as the travel dis- 
tance of taxpayers.” Study of the cases is needed to deter- 
mine at what point the delays occur along the line of 
litigation from assessment or receipt of a deficiency letter 
to the settlement of the controversy, also whether the de- 
lay complained of is exceptional or usual, and whether 
particular delays that occur are caused by fortuitous 
events or are related to some peculiarity of the case in 
question. 

The present article reports a study of civil tax litigation 
over a five-year period, from October, 1939, to Septem- 
ber, 1944, covering five complete terms of the Supreme 
Court and of the circuit courts of appeals.° On the pre- 
mise that one calendar year is not an adequate sampling 
of litigation sufficient to justify any conclusions as to the 
efficiency or inefficiency of the present system," it was con- 


5 E.g., Miller, Can Taxes Be Centralized? (1945) Taxes p. 303. Mr. Miller 
referred to the preliminary results of the present study, but based his arguments 
primarily on other factors. 

6 The circuit courts of appeals decide cases the year round without clearly 
marked terms such as prevail in the Supreme Court. To make the time studied 
in the circuit courts as nearly equivalent as possible to the time studied in the 
Supreme Court, each year in the circuit courts was assumed to run from Octo- 
ber 1 to September 30. The terms of the Supreme Court covered by the study 
began with the October 1939 term and ended with the October 1943 term, the 
latter thus including cases decided through the summer of 1944. 

7 Professor Griswold made a study of the Supreme Court tax decisions 
rendered in the calendar year 1943. He found that 21 cases had been decided, 
and pointed out that the “conflicting decision was rendered as long ago in one 
case as 1933, and the tax year involved in that case was 1921. Thus it was 
about 22 years before that particular complexity was resolved.” (at p. 1163) 
The case to which he referred is Moline Properties, Inc., v. Comm’r, 319 U. S. 
436, 63 Sup. Ct. 1132, 87 L. ed. 1499 (1943), aff’g 131 F. (2) 388 (C. C. A. Sth, 
1942), which had conflicted with 112 West 59th St. Corp. v. Helvering, 68 F. 
(2d) 397 (App. D. C. 1933) (tax year 1921), United States v. Brager Bldg. & 
Land Corp., 124 F. (2d) 349 (C. C. A. 4th, 1941), North Jersey Title Ins. 
Co. v. Comm’r, 84 F. (2d) 898 (C. C. A. 3d, 1936), Inland Development Co. 
v. Comm’r, 120 F. (2d) 986 (C. C. A. 10th, 1941). 

There were 14 conflict cases decided by the Supreme Court in the calendar 
year 1943 averaging an interval of 6.7 years from the year the tax was due, 
respectively, in each case. There were seven non-conflict cases, however, and 
the comparable interval was 9.6 years. There was only one decision among the 
1943 conflict cases which was decided by the Court as long as ten years after 
the tax year, Kieselbach v. Comm’r, 317 U. S. 399, 63 Sup. Ct. 303, 87 L. ed. 
358 (1943), aff’g 127 F. (2d) 359 (C. C. A. 3d, 1942), which had conflicted with 
Seaside Improvement Co. v. Comm’r, 105 F. (2d) 990 (C. C. A. 2d, 1939). 
However, there was one non-conflict case involving tax years back to 1930 (13- 
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cluded that a study of the cases decided over a five-year 
period would yield data from which a “typical” case 
could be adduced.® 

Reform in tax litigation may be necessary. Discover- 
ing the basic facts in an over-all view seems to be the first 
step; arguments for and against specific proposals to 
change the present system can be advanced later with 
more assurance if it is proved first that a particular seg- 
ment in the line of litigation is the sole or primary cause 
of the delay in settlement. Perhaps other considerations 
will outweigh the statistical evidence when the time 
comes to make a final decision on whether to maintain 
the status quo or to make a change, and, if a change is 
desirable, the direction it should take. However, without 
the fundamental data, other factors may assume undue 
weight. Arguing for or against any proposal before the 
fundamental data are collected is putting the cart before 
the horse. Therefore the present study was made in order 
to supply the basic information as a guide to future con- 
sideration of all the factors. 


TAX CASES REVIEWED BY THE UNITED STATES 
SUPREME Court, 1939-44 


During the five terms, 1939-44, the Supreme Court 
rendered 124 opinions ° in civil tax cases involving tax 
assessments due, on the average, between seven and eight 


year interval), Helvering v. Chicago Stock Yards, 318 U. S. 693, 63 Sup. Ct. 
843, 87 L. ed. 1086 (1943), rev’g 129 F. (2d) 937 (C. C. A. Ist, 1942), and an- 
other involving a 1926 tax (17 years), Detroit Bank v. United States, 317 U. S. 
329, 63 Sup. Ct. 297, 87 L. ed. 304 (1943), aff’g 127 F. (2d) 64 (C. C. A. 6th, 
1942). 

Thus, although the examples cited by Professor Griswold illustrate his con- 
tentions, the calendar year as a whole yields data which would serve equally 
well as evidence to disprove some of his conclusions, 

8 The word “typical” is used in this article in a statistical sense meaning the 
median in the distribution, that is, the case representing the midpoint below 
which and above which there is an equal number of cases. The median was con- 
sidered a better measure of the typical case than the arithmetical average be- 
cause the distribution in most of the aspects studied showed a concentration 
around a midpoint with a few scattered extreme cases. Had the arithmetical 
average been used it would have been distorted by these extreme cases. 

® Many opinions covered two or more cases, but because some controversies 
were consolidated below and others at the Supreme Court level, it seemed wis- 
est to deal here with opinions. 
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years previously. To determine where the delay occurred, 
the history of each case was studied at the Supreme Court 
level, in the circuit courts of appeals, in the nisi prius 
proceedings, and in the administrative determination. 

At the Supreme Court Level.—Tax cases are reviewed 
by the United States Supreme Court, in general, for two 
reasons: (1) when the issue is of national importance 
and/or lower court has had difficulty in applying prec- 
edents of the Supreme Court, or (2) when decisions of 
the circuit courts of appeals have conflicted on identical 
issues and the conflict must be resolved by the Supreme 
Court.” Thus, in the study of the Supreme Court action 
on tax matters, cases should be divided into these two 
categories.” 

In 85, or 69 per cent, of the 124 decisions rendered by 
the Supreme Court during the five-year period, the exist- 
ence of a conflict or an alleged conflict between or among 
decisions in the circuit courts of appeals was stated as one 
of the grounds for granting the writ of certiorari. In the 


other 39 decisions, the writ was granted because it was 
alleged that Supreme Court precedents had not been 
properly applied in the lower court, or because the Court 
felt that the issue was of such national importance as to 
warrant its attention. Therefore, it is true that the major- 
ity of cases come before the Supreme Court because of 
conflicts below. 


In the typical case, more than seven years elapsed be- 


10 39 Stat. 727 (1916), as amended, 28 U. S. C. § 350. 


11 It is especially necessary to draw this line of demarcation because Professor 
Griswold’s proposal for a new tax court of appeals is intended to do away with 
the second class of cases. 


A Supreme Court case classified as involving conflict in the circuit courts is 
one where the Court in its opinion stated that the writ of certiorari was granted 
because of conflict or alleged conflict in the decisions below. If the Court stated 
as the reason for review the national importance of the issue without expressly 
recognizing any conflicts between or among circuit court decisions, the case was 
classified as a non-conflict case. If both reasons were given, the case was put 
into the conflict classification. Where a court below made a decision claimed 
to be inconsistent with a Supreme Court decision, it was considered a non-con- 
flict issue. Cases containing only “cf.” footnotes at other points in the opinion 
suggesting differences among lower courts were not included as conflict cases. 
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tween the year the tax was due ” and the year in which 
these Supreme Court decisions were handed down. The 
blame should not, however, be put upon the “inordinately 
long” time before a conflict develops. As a matter of fact, 
non-conflict cases took longer to get the decision through 
the line of litigation than conflict cases. The average non- 
conflict case decided by the Supreme Court was finally 
settled 9.7 years after the tax year while the average con- 
flict case was settled in 7.3 years after the tax year. 
Among the conflict cases there was one bad example 
where the Supreme Court decision came down 24 years 
after the tax was due,”* but among the non-conflict cases 
there were two cases 22 years, and one other 21 years,” 
in process of settlement. While the shortest interval 
among non-conflict cases was seven years,”° there were 
nine conflict cases settled in five years*’ and four conflict 
cases settled within four years of the tax year.’* In every 


12 The tax year was used in this computation. In the case of income taxes, 
the due date would be the following year. Although the majority of the cases 
involved were income tax cases, the tax year was used instead of the following 
year (when the tax was due) because of the desirability of the taxpayer’s 
knowing at the time the income was earned what his tax liability might be. 

13 Royal Indemnity Co. v. United States, 313 U. S. 289, 61 Sup. Ct. 995, 85 
L. ed. 1361 (1941), aff’g 116 F. (2d) 247 (C. C. A. 2d, 1940) which had con- 
flicted with Heinman Chemical Co. v. United States, 92 F. (2d) 302 (C. C. A. 
3d, 1937). The tax year involved in the Royal Indemnity case was 1917. 

14 United States v. Nunnally Inv. Co., 316 U. S. 258, 62 Sup. Ct. 1064, 86 L. 
ed. 1455 (1942), aff’'g 36 F. Supp. 332 (Ct. Cl. 1941) (tax year 1920); United 
States v. Kales, 314 U. S. 186, 62 Sup. Ct. 214, 86 L. ed. 132 (1941), aff’g 115 
F. (2d) 497 (C. C. A. 6th, 1940) (tax year 1919). 

15 United States v. A. S. Kreider Co., 313 U. S. 443, 61 Sup. Ct. 1007, 85 L. 
ed. 1147 (1941), rev’g 117 F. (2d) 133 (C. C. A. 3d, 1940) (tax year 1920). 

16 United States v. Pyne, 313 U. S. 127, 61 Sup. Ct. 893, 85 L. ed. 1231 
(1941), rev’g 35 F. Supp. 81 (Ct. Cl. 1940) (tax year 1934). 

17 Dobson v. Comm’r, 320 U. S. 489, 64 Sup. Ct. 239, 88 L. ed. 248 (1943) 
(tax year 1939); Estate of Rogers v. Comm’r, 320 U. S. 410, 64 Sup. Ct. 172, 
88 L. ed. 134 (1943) (tax year 1938); Virginia Hotel Corp. v. Helvering, 319 
U. S. 523, 63 Sup. Ct. 1260, 87 L. ed. 1561 (1943) (tax year 1938); Helvering 
v. Sabine Transportation Co., 318 U. S. 306, 63 Sup. Ct. 569, 87 L. ed. 773 
(1943) (tax year 1938); Helvering v. Credit Alliance Corp., 316 U. S. 107, 
62 Sup. Ct. 989, 86 L. ed. 1307 (1942) (tax year 1937); Scaife Co. v. Comm’r, 
314 U. S. 459, 62 Sup. Ct. 338, 86 L. ed. 339 (1941) (tax year 1936); Tyler v. 
Helvering, 312 U. S. 657, 61 Sup. Ct. 729, 85 L. ed. 1105 (1941) (tax year 
1936); Helvering v. Le Gierse, 312 U. S. 531, 61 Sup. Ct. 646, 85 L. ed. 996 
(1941) (tax year 1936); Maass v. Higgins, 312 U. S. 443, 61 Sup. Ct. 631, 
85 L. ed. 940 (1941) (tax year 1936). 

18 Helvering v. Lerner Stores Corp., 314 U. S. 463, 62 Sup. Ct. 341, 86 L. ed. 
343 (1941) (tax year 1937) ; Helvering v. Northwest Steel Mills, 311 U. S. 46, 
61 Sup. Ct. 109, 85 L. ed. 29 (1940) (tax year 1936); Crane-Johnson Co. v. 
Helvering, 311 U. S. 54, 61 Sup. Ct. 114, 85 L. ed. 35 (1940) (tax year 1936) ; 
Rasquin - Humphreys, 308 U. S. 54, 60 Sup. Ct. 60, 84 L. ed. 77 (1939) (tax 
year 1935). 
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term of the five years studied, there was at least one con- 
flict and one non-conflict case which had been in contro- 
versy for ten years or more. The evidence seems to point 
out that settlement of tax controversies is time-consuming 
regardless of whether conflicts among the circuit courts 
are or are not the reason for the review by the Supreme 
Court. 

After a case gets to the Supreme Court there is no de- 
lay in handling it. No contention has been made to the 
contrary, but since the statement is often made without 
supporting evidence, the objective proof may be worth- 
while. The tax cases studied in this report were decided, 
on the average, 25 days after argument. In the five-year 
period there was one shining example, a conflict case, 
where 144 days elapsed between argument and decision.” 
On the other hand, 69 per cent of all the 124 decisions 
were handed down within a month after argument.” 

Granting, then, that no delay is caused by the Supreme 
Court in deciding a tax case after it has heard the argu- 
ment, what time is consumed between granting the writ 
and hearing the argument? * Is the calendar so clogged 
that cases do not come up for argument until long after 
the writ has been granted? Examination of the records 
in these 124 cases revealed, on the contrary, that the cases 
were argued on an average of 102 days after the writ was 
granted. Conflict cases came up for argument more slow- 


19 “The difficulty is not with the time the Supreme Court takes with the cases 
after they get there, but with the time it takes to get a question actually before 
the Supreme Court.” Griswold, supra note 1, at p. 1163. 


20 Helvering v. Sprouse, 318 U. S. 604, 63 Sup. Ct. 791, 87 L. ed. 1029 (1943), 
aff'g 122 F. (2d) 973 (C. C. A. 9th, 1941) (The decision also covered and 
reversed the conflicting decision in Strassburger v. Comm’r, 124 F. (2d) 315 
(C. C. A. 2d, 1941)). 


21 Seven cases included in the study were decided in memorandum opinions 
on the same day the writ was granted, respectively, without argument, and are 
not included in the computation of the interval between argument and decision, 
but these cases have a place in the rest of the study since the Court did actually 
make a decision—that the case should follow authority of some other decision. 

22.On this point, Mr. Griswold said: “If anything, it may be said that the 
cases sometimes come up for hearing there [in the Supreme Court] too quickly 
to give counsel an adequate opportunity to prepare them properly.” Griswold, 
supra note 1, at p. 1163. 
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ly than did non-conflict cases; the interval between grant- 
ing the writ and hearing the argument was three weeks 
longer in the typical conflict case than in the typical non- 
conflict case. 

Little time is lost between the circuit court decision 
under review and the action in the Supreme Court, since 
in these 124 cases the writ was granted within six months 
in 68 per cent of the cases. The time limit on filing such 
petitions is three months, subject to an extension of 60 
days for good cause.” Decisions in the Supreme Court 
were rendered within a year of the decisions in the cir- 
cuit courts of appeals in more than 90.3 per cent of the 
cases. There seems to be no other conclusion possible 
than that the Supreme Court action in tax matters is 
speedy and prompt. 

Action in the Circuit Courts of Appeals—The 124 
decisions of the Supreme Court reviewed the decisions 
of circuit courts of appeals, a state court, or the Court of 
Claims.** Undue time might possibly be consumed in the 
circuit courts, pending decision, but comparison of the 
date of filing the appeal in the circuit court and the date 
of the decision in that court, indicates that only nine 
months elapsed in the typical case at that stage. Seventy- 
seven per cent were decided by the circuit courts within 
a year of the date of filing the petition there.” Three 
cases, one conflict case and two non-conflict cases, took 
more than three years each in the circuit courts.” Three 


23 Supra note 10. 

24 All but six of these cases came from the circuit courts of appeals. Five 
came from the court of claims and one from a state court (New York). Of 
these six, two were conflict and four were non-conflict cases. 

25In cases going directly to the Supreme Court from the Court of Claims, 
the date when the claim was filed in the Court of Claims was used in the dis- 
tribution of dates of filing appeals in the circuit courts of appeals. 

In 11 cases filing dates were not available. Therefore the above per cent is 
computed on 113 cases. 

26 Comm’r v. F. & R. Lazurus & Co., 101 F. (2d) 728 (C. C. A. 6th, 1939) 
which had conflicted with City Nat’l Bank Bldg. Co. v. Helvering, 98 F. (2d) 
216 (App. D. C. 1938) ; Comm’r v. Hallock, 102 F. (2d) 1 (C. C. A. 6th, 1939) 
(writ was granted because lower court had difficulty in applying distinctions in 
previous United States Supreme Court precedents) ; Pyne v. United States, 35 
F. Supp. 81 (Ct. Cl. 1940). 
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non-conflict and 15 conflict cases were decided in less 
than six months.” 


Appeal to the circuit courts from the Tax Court must 
be filed within three months.” In the typical case, among 
those under review in this article, 83 days elapsed be- 
tween entering judgment” in the nisi prius proceeding 
and the filing of the appeal in the circuit court. Only 
four cases had obtained extensions beyond the 90-day 
limit,” and these four were cases which went to the Su- 
preme Court because of conflict. However, the small pro- 
portion of cases in which such extensions were granted 
indicates that usually no delay in the settlement of a tax 
issue could be charged to this cause. 

Nist Prius Proceedings.—It took the lower tribunals, 
(including the Tax Court, the district courts, and the 
state court in one case) “ on an average of 15 months to 


27 The three non-conflict cases were: Magruder v. Washington B. & A. 
Realty Corp., 120 F. (2d) 441 (C. C. A. 4th, 1941); Helvering v. Robinette, 
129 F. (2d) 832 (C. C. A. 3d, 1942); Comm’r v. Griffiths, 129 F. (2d) 321 
(C. C. A. 2d, 1942) (a per curiam decision on the merits). 

The 15 conflict cases were: Humphreys v. Rasquin, 101 F. (2d) 1012 
(C. C. A. 2d, 1939) (per curiam); Crane-Johnson Co. v. Comm’r, 105 F. (2d) 
740 (C. C. A. 8th, 1939); Horst v. Comm’r, 107 F. (2d) 906 (C. C. A. 2d, 
1939) ; McClain v. Comm’r, 110 F. (2d) 878 (C. C. A. 5th, 1940); Guggen- 
heim v. Rasquin, 110 F. (2d) 371 (C. C. A. 2d, 1940); Pelzer v. United States, 
31 F. Supp. 770 (Ct. Cl. 1940) ; Saks v. Higgins, 111 F. (2d) 78 (C. C. A. 2d, 
1940) ; Hort v. Helvering, 112 F. (2d) 167 (C. C. A. 2d, 1940) (per curiam) ; 
Flaccus Leather Co. v. Comm’r, 114 F. (2d) 783 (C. C. A. 3d, 1940); United 
States v. Royal Indemnity Co., 116 F. (2d) 247 (C. C. A. 2d, 1940); Cary v. 
Helvering, 116 F. (2d) 800 (C. C. A. 2d, 1941) (per curiam); Lerner Stores 
Corp. v. Comm’r, 118 F. (2d) 455 (C. C. A. 2d, 1941) ; Comm’r v. Kieselbach, 
127 F. (2d) 359 (C. C. A. 3d, 1942); Helvering v. Virginia Hotel Corp., 132 
F. (2d) 909 (C. C. A. 4th, 1943); Heininger v. Comm’r, 133 F. (2d) 567 
(C. C. A. 7th, 1943). 

28 Rule 73, New Rules of Civil Procedure, continued in effect 26 Stat. 829 
(1891), as amended, 28 U. S. C. § 230; see also 53 Stat. 165, 26 U. S. C. § 1142. 

28 The dates used in this computation were the dates judgment was entered, 
not the date the decision was promulgated. The time intervals reported in the 
text on this aspect, therefore, include the interval during which the computation 
of the tax was being completed after the decision was reached. 

30 Interstate Transit Lines v. Comm’r, 130 F. (2d) 136 (C. C. A. 8th, 1942) ; 
American Dental Co. v. Comm’r, 128 F. (2d) 254 (C. C. A. 7th, 1942) ; White 
v. Winchester Country Club, 117 F. (2d) 146 (C. C. A. Ist, 1941); Pelzer v. 
United States, supra note 27. 

31 Because cases were consolidated in the circuit courts of appeals and at the 
Supreme Court level, the 124 decisions with which the study began at the Su- 
preme Court level becomes 132 in the nisi prius proceedings. Of these there was 
one in a state court (New York), five in the Court of Claims, and 27 in the 
district courts. The other 99 cases originated in the Board of Tax Appeals, 
now the Tax Court. Filing dates were not available for 15 cases, 
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decide these cases.” One-fourth were settled in less than 
a year. In comparing cases which were later reviewed by 
the Supreme Court because of conflicts among the circuit 
Courts with those which were reviewed by the Supreme 
Court for other reasons, there was only 16 days’ differ- 
ence in favor of the non-conflict cases. 

There were a number of cases—both conflict and non- 
conflict—which were delayed in the Tax Court for an 
“inordinately long” time. One conflict ** and two non- 
conflict cases * were not decided there until four to six 
years after the petition was filed. 

Comparison of the time the typical case is before the 
Tax Court and the time the circuit courts of appeals and 
the Supreme Court take to decide it reveals the efficiency 
of the appellate courts. 

Petition for review of income tax findings made in de- 
ficiency letters must be filed within 90 days after the re- 
ceipt of the letter.’ In the cases of all kinds of taxes, 
principally income taxes however, studied in this article, 
petitions for review were filed usually in two months, 
seven days. Claims for refund must be filed within two 
years of the payment of an assessment.** In the cases 
studied, where refund was claimed, claim was filed in 
less than two years in all but three cases.” 

Administrative Determinations.—Very little statistical 
evidence is available with regard to the time required for 
administrative determinations, since the factual details 
of each case differ greatly and do not lend themselves 
readily to a statistical treatment. It must be remembered 


32 See note 29, supra, for explanation of dates used in this computation. Filing 
dates were not available for 15 cases. 

33 Macquire v. Comm’r, 40 B. T. A. 1349 (1939) (petition filed May 11, 
1933; disposed of on stipulation as to deficiency due). 

34 Chicago Stock Yards v. Comm’r, 41 B. T. A. 590 (1940) (petition filed 
April 23, 1936); Leonard v. Comm’r, 36 B. T. A. 563 (1937) (petition filed 
May 7, 1932). 

85 52 Stat. 535 (1938), 26 U. S. C. § 272 (a) (1). 

36 52 Stat. 544 (1938), 26 U. S. C. § 322 (b). 

37 In eight cases the record did not show the date when the claim for refund 
was filed, merely stating that “timely” claim was filed. 
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that the discussion in this article has centered around the 
tax questions which reached the Supreme Court. The ad- 
ministrative authorities are not primarily dealing with 
the decision of questions. Their problem is to examine a 
return that has been filed, to examine the business opera- 
tions on which that return is based, and to arrive at a 
determination of the tax. The typical administrative de- 
termination never gets into any court, even the Tax Court. 
The figures in this study are based upon the few excep- 
tional cases which go through the lower courts and to 
the Supreme Court. 

Among the 124 cases, the proceeding in the Tax Court 
(or other lower tribunal) was usually begun in the third 
year after the tax year.” Although 10.3 per cent of the 
cases which later became conflict cases and 6.4 per cent 
of those which went to the Supreme Court without being 
involved in a conflict among decisions of the circuit 
courts came before the original tribunal in the first year 
after the tax year, in one case this interval was 13 years.” 

The administrative problems connected with the audit 
of one case are not comparable with the problems arising 
in another, as regards necessary delay. One return may 
arise out of circumstances so simple that an hour or two 
may suffice; another may require the attention of more 
than one agent, and may take many months for any kind 
of real checking. In many of the larger cases, the audit 
problem is a massive one, requiring an agent of special 
skill and the Bureau may have to wait until such a man 
is free. It takes time to complete the audit; then the 
agent’s work must be reviewed in the revenue agent’s 
office. The taxpayer requires time to study the revenue 
agent’s report and to present facts and arguments to com- 
bat it. There are hearings and sometimes further inves- 


38In the case of income tax controversies, this interval is two years. See 
note 12, supra. 

39 American Dental Co. v. Comm’r, 44 B. T. A. 425 (1941) (Deficiency let- 
ter as to 1927 taxes was dated May 21, 1940; petition was filed in the Board 
of Tax Appeals on May 27, 1940; judgment was entered May 7, 1941). 
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tigations before the deficiency letter is issued. A com- 
plicated return presenting to the administrative author- 
ities 50 or 100 questions may result in one question that 
gets to the Supreme Court, whereas another return may 
be so simple to audit that a clean-cut question is produced 
which goes quickly to the Tax Court and eventually to 
the Supreme Court. The problem of the appellate courts 
is the same in these two situations, but it is necessary for 
the administrative authorities to take a great deal more 
time for the complicated case. 

Summary of Cases Reviewed by the Supreme Court.— 
On the basis of the fore-going analysis of the 124 cases 
decided by the Supreme Court in the five-year period 
studied, the typical tax case which gets to the Supreme 
Court—that is, typical in the time sense—may be de- 
scribed as follows: it is initiated through a deficiency let- 
ter issued in the third year after the tax year involved. 
Petition for review of the deficiency notice is filed in two 
months, 7 days. Judgment is entered in the Tax Court 
after one year, two months, 13 days. Appeal is filed in a 
circuit court of appeals within two months, 23 days. The 
decision is rendered nine months thereafter. Writ of 
certiorari is granted in the next five months. It is argued 
three months, 12 days, after the writ is granted, and the 
Supreme Court renders its opinion 25 days later. The 
total time elapsing between receipt of the deficiency 
letter and the Supreme Court decision is three years, 
seven months, 22 days. 


THE CONFLICT-DEVELOPING PERIOD 


Professor Griswold has said that a tax question is not 
settled, however, until decisions of circuit courts of ap- 
peals conflict so as to provide a basis for certiorari by the 
Supreme Court.*° However, the evidence, hereafter re- 
ported,” shows that a small proportion of circuit court 


4° Griswold, supra note 3. 
41 See following section “Circuit Courts of Appeals Decisions, 1939-44,” 
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tax decisions go to the Supreme Court for any reason. It 
is true nevertheless that the majority of tax cases which 
get to the Supreme Court are reviewed there because of 
conflict. Even so, it does not necessarily follow that wait- 
ing for the conflict to develop is the obstacle to prompt 
settlement of these tax questions. Bad examples are cited 
of circuit court decisions which are overturned ten or 
more years later.** Are these bad examples good exam- 
ples to prove a point, or are they really typical examples 
of what happens in the average case? 

To answer this question, further study was made of the 
124 Supreme Court cases decided in this five-year period. 
As has been mentioned, 85 of the 124 decisions had gone 
to the Supreme Court because of conflicts below. The 85 
conflict cases were grouped into 56 conflict groups,** and 
the history of each group studied in the period before it 
reached the Supreme Court. It was found that the time 
between the earliest and latest circuit court of appeals 


decision in each of these 56 conflicts varied considerably. 
There was one instance of conflict in which several con- 
flicting decisions were given on the same day, making the 
time interval zero.“* There was another instance where 


42 See cases cited by Griswold, supra note 1, at pp. 1157-1160. 


43 E.g., Helvering v. Lazurus & Co., 308 U. S. 252, 60 Sup. Ct. 209, 84 L. ed. 
226 (1939), aff’g 101 F. (2) 728 (C. of A. 6th, 1939), was considered a “group” 
by itself since the conflicting decision below was not before the Court. City 
Nat'l Bank Bldg. Co. v. Helvering, 98 F. (2d) 216 (App. D. C. 1938). 

Helvering v. Estate of Enright, 312 U. S. 636, 61 Sup. Ct. 777, 85 L. ed. 
1093 (1941), rev’g 112 F. (2d) 919 (C. C. A. 3d, 1940), and Pfaff v. Comm’r, 
312 U. S. 646, 61 Sup. Ct. 783, 85 L. ed. 1099 (1941), aff’g 113 F. (2d) 114 
(C. C. A. 2d, 1940), were considered one group since the writ in each case was 
granted because the circuit court decisions conflicted one with the other. 

Most of the 56 conflict groups thus contained one or two Supreme Court deci- 
sions. Several conflict groups, however, contained three Supreme Court deci- 
sions and the Guggenheim group contained seven: Guggenheim v. Rasquin, 312 
U. S. 254, 61 Sup. Ct. 507, 85 L. ed. 813 (1941); United States v. Ryerson, 
sz VY. S. 260, 61 Sup. Ct. 479, 85 L. ed. 819 (1941); Ryerson v. United States, 
312 U. S. 405, 61 Sup. Ct. 656, 85 L. ed. 917 (1941); United States v. Pelzer, 
312 U. S. 399, 61 Sup. Ct. 659, 85 L. ed. 913 (1941); Powers v. Comm’r, 312 
U. S. 259, 61 Sup. Ct. 509, 85 L. ed. 817 (1941); Helvering v. Hutchings, 312 
U. S. 393, 61 Sup. Ct. 653, 85 L. ed. 909 (1941); Early v. Reid, 312 U. S. 661, 
61 Sup. Ct. 737, 85 L. ed. 1108 (1941). 

44 This is the conflict which came before the Supreme Court in the now 
famous Dobson case, supra note 17, in which the Court affirmed in part and 
reversed in part four consolidated appeals from the Circuit Court of Appeals 
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the conflicting decisions were separated by 14 years, 11 
months, and three days.“° The typical interval was 11 
months. 

There seems to be a difference from term to term, also, 
within this five-year period. There were fewer long in- 
tervals between conflicting decisions below in the cases 
decided by the Supreme Court in the 1939-40 term than 
in later terms of the Supreme Court. A difference from 
one term to the next may be due to chance, but it seems 
more than mere chance that in 1943-44 the time in the 
typical case was over four years while in 1939-40 it was 
less than one year. 

Do these figures indicate that the pursuit of conflicts, 
suggested by Miller to be the chief cause of delay attri- 
butable to conflicting decisions, is becoming more and 
more pronounced? Or, do they imply that Griswold’s 
statements, if not true today, will be tomorrow? Or, is 
it simply that tax questions are becoming more complex 
as time goes on’ It is not the purpose of this article to 


answer these questions, but to present the facts, which 
may be seen readily from the following tabulation: 


Median interval 
between Conflicting Shortest Longest 
Term Decisions below interval interval 


1939-40 8 mo. 3 da. 9 da. 2 yrs. 

1940-41 8 mo. 3 da. 21 da. 8 yrs. 9 mo. 26 da. 
1941-42 lyr. 3mo.1da. 1 mo. 22 da. 4yrs.10mo. 2 da. 
1942-43 lyr. 6mo. 3 da. 29 da. 8 yrs. 8mo. 6da. 
1943-44 4 yrs. 6 mo. 3 da. 0 14 yrs. 11 mo. 13 da. 


for the Eighth Circuit: Helvering v. Dobson (two cases), Helvering v. Estate 
of Collins, and Harwick v. Comm’r, 133 F. (2d) 732 (C. C. A. 8th, 1943) (in 
the latter case the circuit court affirmed the Board of Tax Appeals; in the other 
three cases the Board’s decision was reversed by the circuit court). 

45 Merchants Bank v. Comm’r, 320 U. S. 256, 64 Sup. Ct. 108, 88 L. ed. 35 
(1943), aff’'g 132 F. (2d) 483 (C. C. A. Ist, 1942). The issue before the Court 
had been otherwise decided in other circuit court decisions: Comm’r v. F. G. 
Bonfils Trust, 115 F. (2d) 788 (C. C. A. 10th, 1940); Lucas v. Mercantile 
Trust Co., 43 F. (2d) 39 (C. C. A. 8th, 1930); Hartford-Conn. Trust Co. v. 
Eaton, 36 F. (2d) 710 (C. C. A. 2d, 1929); First Nat’l Bank v. Snead, 24 F. 
(2d) 186 (C. C. A. 5th, 1928). Subsequent to the circuit court decision in 
Merchants Bank v. Comm’r, supra, another decision on the point came into the 
conflict also: Comm’r v. Bank of America Ass’n, 133 F. (2d) 753 (C. C. A. 
9th, 1943). Thus the conflicting decisions ranged from 1928 to 1943. 

46 Miller, supra note 5, at p. 308. In this connection attention may be called 
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There were 88 circuit court decisions mentioned by 
the Supreme Court as conflicting with the 85 on review, 
making a total of 173 conflicting circuit court decisions 
which were considered by the Supreme Court in making 
these 85 decisions. These 173 circuit court cases in the 
various groups dated from 1928 to 1943," but the decision 
below which took the issue before the Supreme Court 
was never more than two years old and was less than one 
year old in most of the groups. 

Although the data already mentioned indicate that 
after a case gets before the Supreme Court there is little 
or no delay, it is worth repeating here with respect to the 
cases in the 56 conflict groups. From the earliest circuit 
court decision which subsequently raised a conflict re- 
solved by the Supreme Court during this five-year period 
and the date when the Supreme Court rendered its deci- 
sion on it or any other case in the group, 1.e., the date when 
the Court resolved the conflict,“* was on the average one 
year, 10 months, five days.*” The shortest interval was 
six months, two days; °° the longest, 15 years, nine months, 
15 days." These data indicate that the “inordinately 
long” process of waiting for a conflict to develop is not 
so long after all, except in a few exceptional cases. In the 


to one case wherein the government admitted having taken inconsistent positions 
because “it is unable to determine which construction of the statute will be most 
advantageous to the Government in point of revenue collected.” Estate of San- 
a v. Comm’r, 308 U. S. 39, 60 Sup. Ct. 51, 84 L. ed. 20 (1939) (tax year 
1928). 

47 The conflict involved in Merchants Bank v. Comm’r, supra note 45, cov- 
ered the entire period. 

48 If two opinions came down from the Supreme Court resolving the same 
conflict (and therefore were combined as one conflict group) the later decision 
was used in computing this time interval. This rule was followed in order not 
to throw any advantage in the direction of shortening the interval. As a matter 
of fact, however, the two Supreme Court decisions were usually decided within 
a few days or weeks of each other. 

49 This is the median. To illustrate how extreme cases distort the arithmetical 
average (see note 8, supra) the latter figure here would be one year, 10 months, 
five days. 

50 Soe v. Comm’r, 313 U. S. 441, 61 Sup. Ct. 978, 85 L. ed. 1446 (1941), con- 
trolled by Helvering v. Reynolds, 313 U. S. 428, 61 Sup. Ct. 971, 85 L. ed. 1438 
(1941). The earliest circuit court decisions in this group were Van Vranken 
v. Helvering, 115 F. (2d) 709, and Archbold v. Helvering, 115 F. (2d) 1005, 
both decided on Dec. 2, 1940, by the Circuit Court of Appeals for the Second 
Circuit. 

51 Merchants Bank v. Comm’r, supra note 45. 
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typical case it is less than one year, and the conflict was 
resolved by the Supreme Court in less than two years 
from the date when the question was first decided below. 


CIRCUIT COURTS OF APPEALS DECISIONS, 1939-44 


During the same five-year period, from October, 1939, 
to the end of September, 1944, the circuit courts of ap- 
peals gave 1894 decisions in civil tax cases. Writs of 
certiorari on 118 of these cases were granted to the end of 
January, 1945. Since petition for the writ must be filed 
within 90 days (subject to extension of not exceeding 60 
days) * the period within which petition for certiorari 
may be filed on these cases is about closed. It is unlikely 
that more than a few will have been granted extensions 
making possible the granting of the writ hereafter. One 
hundred and three have already been decided by the 
Supreme Court, and 15 writs, granted on cases decided in 
the circuit courts in 1943-44 have not yet been acted upon 
by the Supreme Court.™ 


Of the 103 decisions reviewed by the Supreme Court to 
date, 73 involved conflicts among decisions of the circuit 


55 


courts.” In other words, of the 1894 circuit court deci- 
sions during the five-year period, thus far only 73, or 3.8 
per cent, conflicted with other circuit court decisions 


52 These 1894 decisions covered at least 2258 cases, since a number of cases 
were consolidated in the circuit court proceedings. No attempt was made to 
count the separate petitions which may have been consolidated below the circuit 
court proceedings. 

Per curiam and memorandum decisions were counted among the 1894 when 
it was obvious that the court considered the merits of the case. Such decisions 
were not counted when the case was decided on stipulation of the parties or on 
motion of the petitioner when the respondent consented thereto. 

The history of these cases in the circuit courts of appeals and below was not 
studied because of the difficulty of securing the records from all circuits, and 
because the objective in this section of the study was to ascertain what propor- 
tion of tax cases decided by the circuit courts of appeals were taken to the 
Supreme Court. 

53 See note 10, supra. 

54 It would have been possible to determine whether conflict with other cir- 
cuit court decisions were alleged in these 15 instances, by examination of the 
petitions for the writ, but it was felt that such data was not sufficiently sub- 
stantial to warrant inclusion with other data clearly indicating conflict. See 
note 11, supra. 

55 See note 11, supra, for explanation of classification of decisions as conflict 
or non-conflict, 
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necessitating Supreme Court review for that reason, 
while 30 decisions, or 1.5 per cent of the total number 
of circuit court decisions during the five years, were re- 
viewed by the Supreme Court for other reasons. This 
leaves approximately 95 per cent of the circuit court deci- 
sions final, as of February 1, 1945. Of course a few other 
conflicts will develop in the future, but even if the num- 
ber of circuit court cases involving conflicts were doubled 
or trebled, it would still leave a large proportion of the 
total final for all time. 

Therefore, it seems hardly fair to state categorically 
that there is no certainty in circuit court decisions. The 
chance of finality, as against the chance that another cir- 
cuit court will decide a question in a conflicting way and 
that the Supreme Court will then overturn one or the 
other decision below in resolving the conflict, is about 
25 to one. 


CONCLUSION 


The data reported above point out the fallacy of con- 
sidering conflict among circuit court decisions to be the 
obstacle in the path of speedy settlement of tax contro- 
versies. These courts decide on the average about 400 tax 
cases a year, only 24 of which need review by the Su- 
preme Court for any reason, and only 17 because of con- 
flicts with other circuit court decisions. In view of the 
case-load handled by these courts and the complexity 
both of the statute and of the facts involved in most tax 
questions, it is not a bad showing. This study, however, 
is not primarily a defense of the circuit courts. It is an 
attempt to disclose evidence as to where delays are caused 
in the settlement of these issues. One finding of the study 
is that there are no long delays except in unusual cases. 
Since the Supreme Court takes less than five months on 
the cases it reviews, and the circuit courts take about nine 
months, the bulk of the seven or eight years which is ap- 
parently required to settle the average tax issue (in cases 
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which get to the Supreme Court) must be consumed be- 
low the appellate stage. In case after case, where a long 
time has elapsed between the tax year and the Supreme 
Court decision, more than half the time has been con- 
sumed in the administrative determination. Yet time is 
essential to a careful examination of complicated returns, 
and if the Bureau were to issue poorly-considered deter- 
minations, merely to hasten the day of reckoning, the 
courts would be swamped by an unprecedented case-load 
which would in turn prevent them from continuing their 
present speedy disposal of tax questions. 
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EDITORIAL NOTES 


CRIMINAL PROSECUTIONS UNDER THE SHERMAN ANTI-TRUST ACT 


With the increase in antitrust litigations in recent years, both civil 
and criminal, the Sherman Anti-Trust Act' has been given an in- 
creasingly broader application. Although special legislation has been 
passed since the enactment of the Sherman Act in 1890 to deal with 
special conditions within interstate or foreign trade? or for the benefit 
of special groups,® the Sherman Act remains the basic statute with 
regard to industrial organization and activity. Its sanctions recently 
have been applied to insurance,‘ to labor activity,® to the collection 
and dissemination of news,°® to international cartels,” and to domestic, 
industrial and marketing activities when inimical to “free competi- 
tion.” 

The Sherman Anti-Trust Act,® so far as here pertinent, provides: 


Sec. 1. Every contract, combination in the form of trust or 
otherwise, or conspiracy, in restraint of trade or commerce 
among the several States, or with foreign nations, is hereby de- 
clared to be illegal. . . . Every person who shall make any con- 
tract or engage in any combination or conspiracy shall be deemed 
guilty of a misdemeanor... . 

Sec. 2. Every person who shall monopolize, or attempt to 
monopolize, or combine or conspire with any other person or 
persons, to monopolize any part of the trade or commerce among 
the several States, or with foreign nations, shall be deemed 
guilty of a misdemeanor... . 


The Act makes a violation of its provisions a misdemeanor pun- 
ishable by fine not exceeding five thousand dollars or by imprison- 
ment not exceeding one year or by both such punishments. Since 


1 - Stat. 209 (1890), as amended by 50 Stat. 693 (1937), 15 U. S. C. (1940) 
§§ 1-9. 


240 Stat. 516 (1915), 15 U. S. C. (1940) §61 (Webb Export Trade Act) ; 
50 Stat. 76 (1937), 15 U. S. C. (1940) § 831, 832 (Bituminous Coal Act). 


8 38 Stat. 738 (1914), 29 U. S. C. (1940) §52 (Clayton Act); 47 Stat. 70 
(1932), 29 U. S. C. (1940) §§$ 101-115 (Norris LaGuardia Act); 42 Stat. 388 
(1922), 7 U. S. C. (1940) §291 (Capper Volstead Act); 50 Stat. 246 (1937), 
7 U. S. C. (1940) §608b (Agricultural Marketing Agreements Act). 


4 United States v. Southeastern Underwriters Ass’n, 322 U. S. 533, 64 Sup. 
Ct. 1162, 88 L. ed. 1440 (1944). 


5 Lumber Products Ass’n vy. United States, 144 F. (2d) 546 (C. C. A. 9th, 
1944). 


® United States v. Associated Press, 52 F. Supp. 362 (S. D. N. Y. 1943). 
7 United States vy. Aluminum Co. of America, (C. C. A. 2d, 1945) (not yet 
reported). 
826 Stat. 209 (1890), 15 U. S. C. (1940) §§ 1-9. 
[ 434] 
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the offense is not punishable by imprisonment exceeding one year or 
imprisonment at hard labor, it may be prosecuted by indictment or 
by information without waiver by the defendants.® 

By authority of statute’® assistants of the Attorney General may 
be authorized by letter of the Attorney General to conduct all pro- 
ceedings in connection with prosecutions under the Sherman Act. 
If the prosecution is conducted by such assistants, it is not necessary 
for the United States Attorney for the district in which the prosecu- 
tion is brought to sign the indictment or other pleadings in the case." 

Few indictments or informations under the Sherman Act have 
gone to trial unchallenged by the defendants by preliminary motions 
alleging a defect in pleading or that the activity does not fall within 
the purview of the Act. Typically the indictment or information 
consists of many more pages than a similar pleading charging a sub- 
stantive offense. A count usually consists of six sections: the first 
names and describes the defendants; the second contains definitions 
of trade terms and abbreviations used in the pleading; the third 
describes the nature of trade and commerce involved; the fourth 
outlines the conspiracy or monopoly; the fifth describes the effects 
of the conspiracy; the sixth sets forth facts to establish jurisdiction 
and venue. Subsequent counts in the pleading may incorporate by 
reference some of the allegations of the first count. 

It should be noted, before discussing the technical requirements of 
a criminal pleading under the Sherman Act, that the Supreme Court 
under the Act of June 29, 1940,)* has adopted rules of criminal pro- 
cedure for the District Courts of the United States. Pursuant to the 
statute the FEDERAL RULES OF CRIMINAL PROCEDURE were reported 
to Congress by the Attorney General on January 1, 1945, and are to 
take effect at the beginning of the next regular session of Congress. 
Rule 12(a) of the FepERAL RULES OF CRIMINAL PROCEDURE abol- 
ishes all pleas, demurrers and motions to quash except the pleas of 
not guilty, guilty and nolo contendere, and provides that all defenses 
and objections shall be raised only by motion to dismiss or to grant 
appropriate relief. Therefore, no effort will be made in this note to 
distinguish between the pleas, demurrers and motions now in use. 


® United States v. Atlantic Commission Co., 45 F. Supp. 187, 192-3 (E. D. N. 
Z. 1942); see also Rule 7(a) FEDERAL Rutes oF CRIMINAL PROCEDURE. 

10 34 Stat. 816 (1906), 5 U. S. C. (1940) § 310. 

11 United States v. Central Supply Ass’n, 37 F. Supp. 890 (N. D. Ohio 1941) ; 
United States v. Atlantic Commission Co., supra note 9. For q discussion of 
the conduct of grand jury proceedings, see Lewin, The Conduct of Grand Jury 
Proceedings in Antitrust Cases (1940) 6 L. & Contemp. Pros. 112. 

12 54 Stat. 688 (1940), 18 U. S. C. (1940) § 687. 

4 
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The FeperAL RULES OF CRIMINAL ProcepurE further provide in 
Rule 12(b) (2) that: 


Defenses and objections based on defects in the institution of 
the prosecution or in the indictment or information other than 
that it fails to show jurisdiction in the court or to charge an 
offense may be raised only by motion before trial. The motion 
shall include all defenses and objections then available to the 
deferidant. Failure to present any such defense or objection as 
herein provided constitutes a waiver thereof, but the court for 
cause shown may grant relief from the waiver. Lack of juris- 
diction or the failure of the indictment or information to charge 
an offense shall be noticed at any time during the pendency of 
the proceeding. 

Conspiracy 

The offense of conspiring under the Sherman Act is complete when 
the conspiracy is formed and it is unnecessary to allege the commis- 
sion of an overt act,’* unlike prosecutions under the general conspiracy 
statute.** It is not the form of the combination or the particular 
means used, but the result to be achieved that the statute condemns.*® 
The Act condemns every means, no matter how novel, to accomplish 
the objective of carrying out a conspiracy to restrain or monopolize 
trade. The means adopted to affect the conspiracy may be innocent 
or unlawful in themselves, but if they are a part of the totality of the 
acts relied upon to effectuate the conspiracy, they all fall within the 
condemnation of the statute.*® It is further clear that it is not neces- 
sary for all the conspirators to meet together or agree simultane- 
ously.*’ It is not necessary that each member of the conspiracy know 
the exact part which every other member is playing, nor is it neces- 
sary in order to be bound by the acts of his associates that each 
member of a conspiracy shall know all of the other participants 
therein, nor is it requisite that simultaneous action be had for those 
who came in later and cooperated in the common effort to obtain the 
unlawful results, to become parties thereto and assume responsibility 
for all that has been done before.** 
(1913) ; Socony Vacuum Oil Co. v. United States, 310 U. S. 150, 60 Sup. Ct. 


811, 84 L. ed. 1129 (1940). 
14 21 Stat. 4 (1879), as amended by 35 Stat. 1096 (1909), 18 U. S. C. (1940) 
88 


15United States v. General Motors Corp., 121 F. (2d) 376 (C. C. A. 7th, 
1941), cert. den. 314 U. S. 618, 62 Sup. Ct. 105, 86 L. ed. 497 (1941); United 
States v. General Dyestuff Corp., 57 F. Supp. 642 (S. D. N. Y. 1944). 

16 United States v. Mountain States Lumber Dealers Ass’n, 40 F. Supp. 460 
(Colo. 1941). 

17 Interstate Circuit v. United States, 306 U. S. 208, 227, 59 Sup. Ct. 467, 
83 L. ed. 610 (1939). 

18 United States v. Empire Hat and Cap Mfg. Co., 47 F. Supp. 395 (E. D. 
Penna. 1942). 
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Conspiracy involves an agreement or combination between two or 
more persons. Similarly, while an attempt to monopolize or monopo- 
lizing may be the act of a single person, it may involve several per- 
sons.’° However, a true agency relationship, as such, will not 
constitute a conspiracy.2° This rule, however, appears to be limited 
to a vertical agency where from the relationship of the parties there 
is no actual or potential suppression of competition.** Officers of a 
single corporation, however, may conspire to restrain the trade of its 
competitors.** A conspiracy between subsidiary corporations and the 
parent corporation to restrain the trade of third persons is pro- 
hibited.** Moreover, a conspiracy may be illegal although it elimi- 
nates competition only between the parties to the agreement.** 


Definiteness 


It is a familiar rule that the indictment must allege all of the essen- 
tial elements of the offense to be charged with sufficient fullness, 
clarity and particularity to inform the accused of the nature of the 
accusation against him, to enable him to prepare his defense and 
enable him to plead the judgment as a bar to further prosecution.*® 
Failure to do so renders the indictment fatally defective since it does 
not satisfy the requirements of the Fifth and Sixth Amendments to 
the Constitution. The Sherman Act is couched in general language 
and does not specify the details of the offense.2* An indictment 
under the Sherman Act therefore cannot merely charge the crime in 
the general language of the statute.*’ It is not necessary, however, 


19 United States v. Shapiro, 103 F. (2d) 775 (C. C. A. 2d, 1939); American 
Tobacco Co. v. United States (C. C. A. 6th, 1944) (not yet reported). 

20 United States v. General Electric Co., 272 U. S. 476, 47 Sup. Ct. 192, 71 
L. ed. 362 (1926). 

21 United States v. Masonite Corp., 316 U. S. 265, 62 Sup. Ct. 1070, 86 L. ed. 
1461 (1942). See Agency as a Concept and Marketing Device Under the Anti- 
Trust Laws (1944) 13 Geo. Wasu. L. Rev. 93. 

22 United States v. MacAndrews and Forbes Co., 149 Fed. 823 (C. C. S. D 
N. Y. 1906). 

23 United States v. Patten, 187 Fed. 664 (C. C. S. D. N. Y. 1911), rev’d on 
other grounds, 226 U. S. 525, 33 Sup. Ct. 141, 57 L. ed. 333 (1913); United 
States v. New York Great Atlantic and Pacific Tea Co., 137 F. (2d) 459 
(C. C. A. 5th, 1943), cert. den. 320 U. S. 783, 64 Sup. Ct. 191, 88 L. ed. 471 
(1943) ; United States v. General Motors Corp., supra note 15. 

24 United States v. General Dyestuff Corp., supra note 15. 

25 United States v. Cruikshank, 92 U. S. 542, 23 L. ed. 588 (1875); United 
States v. Armour, 137 F. (2d) 269 (C. C. A. 10th, 1943); Frankfort Distil- 
leries v. United States, 144 F. (2d) 824 (C. C. A. 10th, 1944), rev’g United 
States v. Safeway Stores, 51 F. Supp. 448 (Kan. 1943), cert. den. 65 Sup. Ct. 
121 (1945); United States v. United States Gypsum Co., 37 F. Supp. 398 
(Colo. 1941) ; United States v. Empire Hat and Cap Mfg. Co., supra note 18. 

26 Appalachian Coals, Inc. v. United States, 288 U. S. 344, 53 Sup. Ct. 47, 
77 L. ed. 825 (1933); Frankfort Distilleries v. United States, supra note 25. 

27 Frankfort Distilleries v. United States, supra note 25; United States v. 
Cowell, 243 Fed. 730 (Ore. gt United States v. New Departure Mfg. Co., 
204 Fed. 107 (W. D. N. Y. 191 3). 
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to allege in detail the evidence of the conspiracy or to describe it with 
the same degree of particularity required of a substantive offense.”* 
Moreover, formal defects which are not prejudicial will be disre- 
garded.”* In determining the sufficiency of the indictment it is proper 
to look at the indictment as a whole and not to a single charging 
paragraph.*° 

The essential elements necessary to charge a violation of the con- 
spiracy sections of the Sherman Act are: (1) an agreement for 
concerted action which is intended or does accomplish (2) an unrea- 
sonable restraint (3) of trade and commerce (4) among: several 
states.** The act of conspiring itself is the offense under Section 1 
of the Act and overt acts are not a condition of liability.** Allega- 
tions of overt acts pursuant to the conspiracy within the district, how- 
ever, are necessary to establish jurisdiction in a district where the 
conspiracy was not in part formed. The allegation of overt acts to 
effect the terms of the conspiracy will be excluded in determining 
whether or not the indictment sufficiently sets out and identifies the 
conspiracy.** Courts have criticized the inclusion of detail regarding 
overt acts as unnecessary in charging the crime but such inclusion, 
of itself, does not render the indictment subject to attack.** 

In antitrust prosecutions the conspiracy may have continued over 
a period of many years, involving innumerable persons and entire 
industries. The task of the draftsman, difficult enough in any indict- 
ment for conspiracy, is thereby immeasurably increased. As Justice 
Holmes pointed out in Swift and Company v. United States:** 

The general objection is urged that the bill does not set forth 
sufficient definite or specific facts. This objection is serious, but 
it seems to us inherent in the nature of the case. The scheme 
alleged is so vast that it presents a new problem in pleading. 
If, as we must assume, the scheme is entertained, it is, of course, 
contrary to the very words of the statute. Its size makes the 
violation of law more conspicuous, and yet the same thing makes 
it impossible to fasten the principal fact to a certain time and 

28 Hagner v. United States, 285 U. S. 427, 52 Sup. Ct. 417, 76 L. ed. 861 
(1932); Frankfort Distilleries v. United States, supra note 25. 

29 Mercer v. United States, 61 F. (2d) 97 (C. C. A. 3d, 1932); Frankfort 
Distilleries v. United States, supra note 25; United States v. Waltham Watch 
Co., 47 F. Supp. 524 (S. D. N. Y. 1942). 

80 United States v. Patten, supra note 23; United States v. Ozark Canners 


Ass’n, 51 F. Supp. 150, 152 (W. D. Ark. 1943). 

81United States v. National Retail Lumber Dealers Ass’n, 40 F. Supp. 448 
(Colo, 1941). 

82 Nash v. United States, Socony Vacuum Oil Co. vy. United States, both 
supra note 13. 

83 United States v. MacAndrews and Forbes Co., supra no 


art States v. Tarpon Springs Sponge Exchange, 142. a <24) 125 (C. C. 
A. 5th 


44). 
85 196 U. S. 375, 395, 25 Sup. Ct. 276, 49 L. ed. 518 (1905). 
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place. The elements, too, are so numerous and shifting, even 
the constituent parts alleged are, and from their nature must be 
so extensive in time and space, that something of the same im- 
possibility applies to them. 


Recent decisions hold indictments under the Sherman Act to a less 
severe standard as regards particularity in charging the essential ele- 
ments than earlier cases. The general rule is that the indictment 
must allege facts from which an unlawful conspiracy may be found. 
The indictment must allege the existence of an unlawful agreement 
between the parties in order to charge a conspiracy. However, the 
indictment need not use the word “agreement” but may use any 
words which fairly import a concerted action. The Court in United 
States v. Armour and Company" in discussing the necessity of alleg- 
ing an agreement said: 


Of course a conspiracy is the result of an unlawful agreement 
and without an agreement to restrain trade there can be no con- 
spiracy, and an indictment which fails to charge such an agree- 
ment is fatally defective. But the words “agreed” or “agree- 
ment” are not without synonyms, and any words which fairly 
import a concerted action or a conniving together to restrain 
trade are sufficient to charge a conspiracy.*” 


Interstate Commerce 


The indictment must also allege facts which show an unreasonable 
restraint upon interstate or foreign trade and commerce. Failure to 
allege facts showing that the conspiracy was intended or did accom- 
plish such a restraint will render the indictment fatally infirm.** 

As drafted, the Act is sweeping enough to embrace the whole of 
congressional authority under the Constitution.*® It applies not only 
to restraints and monopolies within interstate trade but also to re- 
straints and monopolies affecting foreign trade of the United States,*° 
even though the conspiracy was formed entirely abroad by non- 
resident persons.*' Purely intrastate commerce, however, does not 
come within the purview of the Act. 

Not every contract, combination or conspiracy in restraint of inter- 
state or foreign commerce, however, is unlawful. With the importa- 

36 Supra note 25, at 270. 

87 Jd. at 270. Cf. United States v. St. Joseph Stock Yards Co., 44 F. Supp. 
31, 33 (W. D. Mo. 1942). Compare United States v. M. Piowaty and Sons, 
251 Fed. 375 (Mass. 1917). : 

38 United States v. French Bauer, 48 F. Supp. 260 (S. D. Ohio 1942). 

39 United States v. Southeastern Underwriters Ass’n, supra note 4. 

40 United States v. Pacific and Arctic Co., 228 U. S. 87, 33 Sup. Ct. 443, 
57 L. ed. 742 (1913); United States v. Sisal Sales Corp., 274 U. S. 268, 47 
Sup. Ct. 592, 71 L. ed. 1042 (1927); Thomsen v. Cayser, 243 U. S. 66, 37 Sup. 


Ct. 353, 61 L. ed. 597 (1917). 
41United States v. Aluminum Co. of America, supra note 7. 
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tion in 1911 of the “rule of reason,” only such restraints as are un- 
reasonable are forbidden by the Act.*? The conspiracy, however, is 
unlawful although it restrains potential competition or commerce.* 
Although the restraint may not be of any benefit to the competitors 
and although the conspiracy is merely potential, liability attaches 
when the unlawful conspiracy is entered.** 

The Act has been construed as applying to restraints in the state 
where the interstate movement ends*® or in the place of origin before 
the interstate journey begins.*® Nor will temporary stoppage of the 
interstate journey to the ultimate consumer remove the goods from 
the jurisdiction of the Act.‘? Although the Sherman Act does not 
apply to purely intrastate commerce, the courts have been willing to 
apply the prohibitions of the Act where the intrastate commerce 
burdens interstate commerce*® or where the purpose and intent of 
the conspiracy have that effect.*® 


Nature and Effect of Restraint 


The concept of reasonableness of restraint has been the subject of 
varying interpretations by the courts. The very basis of determining 
reasonableness of a restraint of trade has been subject to variations. 
It is possible in determining the reasonableness of the restraint to 
consider not only the nature and type of restraint imposed, 7. e. price 


fixing, boycotts, allocation of markets, but also the amount of inter- 
state commerce subject to the restraint. One line of cases holds that 


42 Standard Oil Co. v. United States, 221 U. S. 1, 31 Sup. Ct. 502, 55 L. ed. 
619 (1911) ; United States v. American Tobacco Co., 221 U. S. 106, 31 Sup. Ct. 
632, 55 L. ed. 663 (1911). 

43 United States v. United Shoe Machinery Co., 247 U. S. 32, 35, 38 Sup. Ct. 
by 62 L. ed. 968 (1918) ; United States v. General Dyestuff Corp., supra note 
15, at 648. 

44 Patterson v. United States, 222 Fed. 599, 618-619 (C. C. A. 6th, 1915); 
Mercer v. United States, supra note 29. 

45 Local 167 v. United States, 291 U. S. 293, 54 Sup. Ct. 396, 78 L. ed. 804 
(1934); United States v. General Motors Corp., supra note 15; United States 
v. Food and Grocery Bureau of Southern California, 41 F. Supp. 884 (S. D. 
Calif. 1941) ; United States v. Sheffield Farms Co., 43 F. Supp. 1 (S. D. N. Y. 
1942). Compare United States v. French Bauer, supra note 38; United States 
Fg Francisco Electrical Contractors Ass’n, 57 F. Supp. 57 (N. D. Calif. 
1 4 

46 Local 167 v. United States, supra note 45; Patterson v. United States, 
supra note 44; United States v. Sheffield Farms Co., supra note 45. 

47 Swift and Co. v. United States, supra note 35; Greater New York Live 
Poultry Dealers Chamber of Commerce v. United States, 47 F. (2d) 156 (C. C. 
A. 2d, 1931), cert. den. 283 U. S. 837, 51 Sup. Ct. 486, 75 L. ed. 1448 (1931) ; 
United States v. Mountain States Lumber Dealers Ass’n, supra note 16. 

48 United States v. General Motors Corp., supra note 15; United States v. 
Heating, Piping and Air Conditioning Contractors Ass’n of So. Calif., 33 F. 
Supp. 978 (S. D. Calif. 1940); United States v. Sheffield Farms, supra note 45. 

49 United States v. Bay Areas Painters and Decorators Joint Committee, 49 
F. Supp. 733 (N. D. Calif. 1943); United States v. Mountain States Lumber 
Dealers Ass’n, supra note 16. 
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the extent of the commerce conspired against is not controlling where 
the activity engaged in is of a type destructive of the free flow of 
commerce and which obstructs the free play of market conditions.*° 
Another line of cases apparently considers the extent of the com- 
merce affected by the conspiracy as well as the nature and type of 
restraint.* 

At least so far as price-fixing is concerned, recent decisions of the 
lower courts have treated the Supreme Court’s Socony Vacuum opin- 
ion as controlling. Price-fixing, without more, is illegal per se.** 
Moreover some courts have applied the same rule where there is a 
combined refusal to deal with anyone as a means of preventing him 
from dealing with a third person. 

Monopolization under Section 2 of the Act, however, necessarily 
implies a control over a substantial proportion of the trade and com- 
merce of a certain article or class of articles. The control need not 
exist over all business of the kind in the country. It may relate to 
such part of it as is carried on in a particular section of the country.™ 
The degree of control necessary to constitute monopoly or monopo- 
lizing cannot be predicated only upon a percentage basis.** While 
mere size which is the result of automatic economic forces®® may not 
be an offense under the Sherman Act, an acquisition of such con- 


trol with an intent to monopolize,’ or an exclusion of competi- 


50 Socony Vacuum Oil Co. v. United States, supra note 13; Patterson v. 
United States, supra note 44; United States v. General Petroleum Corp., 33 F. 
Supp. 95 (S. D. Calif. 1940); United States v. National Retail Lumber Dealers 
Ass’n, supra note 31; United States v. Waltham Watch Co., supra note 29; 
Steers v. United States, 192 Fed. 1 (C. C. A. 6th, 1911); O’Brien v. United 
States, 290 Fed. 185 (C. C. A. 6th, 1923). 

51 Appalachian Coals, Inc. v. United States, supra note 26; United States v. 
Whiting, 212 Fed. 466 (Mass. 1914). The Supreme Court in Apex Hosiery v. 
Leader, 310 U. S. 469, 60 Sup. Ct. 982, 84 L. ed. 1311 (1940), a few days after 
the decision in the Socony Vacuum case, gave some support to this view by 
saying at page 500 “. . . restraints, actual or intended, prohibited by the Sher- 
man Act are only those which are so substantial as to affect market prices.” 

52 United States v. Aluminum Company of America, supra note 7; United 
States v. Empire Hat and Cap Mfg. Co., supra note 18; United States v. 
Waltham Watch Co., supra note 29; United States v. General Petroleum Corp., 
—s 50; United States v. National Retail Lumber Dealers Ass’n, supra 
note 31. 

53 United States v. King, 229 Fed. 275 (Mass. 1915); United States v. Em- 
pire Hat and Cap Mfg. Co., supra note 18. 

54 Farmer’s Guide Co. v. Prairie Co., 293 U. S. 268, 55 Sup. Ct. 182, 79 L. ed. 
356 (1934). 

55 See Temporary National Economic Committee, Monograph No. 38, A 
Stupy OF THE CONSTRUCTION AND ENFORCEMENT OF THE FEDERAL ANTITRUST 
Laws (1941); United States v. Aluminum Company of America, supra note 7. 

56 United States v. United States Steel Corp., 251 U. S. 417, 40 Sup. Ct. 293, 
64 L. ed. 343 (1920); United States v. International Harvester Corp., 274 U. S. 
693, 708, 47 Sup. Ct. 748, 71 L. ed. 1302 (1927). 

57 American Tobacco Co. v. United States, supra note 19. 
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tors,®* falls within the purview of the Act. Nor is it a defense that 
the monopoly power so acquired has not been exercised.*® 


Intent 


Where the conduct of the parties has resulted in an unreasonable 
restraint of trade or where the operation of the conspiracy would 
necessarily result in such a restraint, the allegation of a specific intent 
is unnecessary. The defendants are presumed to have intended the 
necessary consequences of their acts.°° Similarly, one who monopo- 
lizes is chargeable with the intent to commit the act.*t Where, how- 
ever, the combination falls short of a restraint or the acts, otherwise 
lawful, are preliminary steps of a plan to monopolize or restrain 
trade, there must be alleged a specific intent to restrain or monopo- 
lize.*? An allegation that the defendants combined and conspired to 
restrain trade has been held a sufficient charge that the conspiracy 
was intended to so operate.® 


The indictment must set forth factual allegations connecting both 
the corporate and individual defendants to the conspiracy.“ How- 
ever, it is not required that each defendant be charged with his de- 
tailed part in the conspiracy.® This is particularly true where the 
defendant is an officer, director or agent of a corporate defendant. 


Where there is no apparent relationship to the other defendants 
either by official capacity or similar business activities which con- 
tributed to the organization of the conspiracy or to its operation, the 
part the defendant played should be clearly established. In this con- 
nection it should be noted that the failure to indict all the conspirators 
or merely naming some of the conspirators but not indicting them 
does not vitiate the indictment. * 


58 Patterson v. United States, supra note 44; United States v. Aluminum Co. 
of America, supra note 7. It should be noted that the Court regarded Alcoa’s 
construction of new capacity to meet increased demands for aluminum as ex- 
clusion of competitors. 

59 United States v. Patten, supra note 23; American Tobacco Co. v. United 
States, supra note 19; United States v. Aluminum Co. of America, supra note 7. 

60 United States v. Patten, supra note 23; United States v. General Motors 
Corp., supra note 15, at pp. 404-405. 

61 United States v. Aluminum Co. of America, supra note 7. 

627d. See also Nash v. United States, supra note 13. 

63 United States v. General Dyestuff Corp., supra note 15. 

64 United States v. New York Great Atlantic and Pacific Tea Co., supra note 
23; United States v. American Medical Ass’n, 72 App. D. C. 12, 110 F. (2d) 
703 (1940), cert. den. 310 U. S. 644, 60 Sup. Ct. 1096, 84 L. ed. 1411 (1940). 

65 United States v. Empire Hat and Cap Mfg. Co., supra note 18; United 
States v. B. Goedde, 40 F. Supp. 523 (E. D. Ill. 1941); United States v. Heat- 
ing, Piping and Air Conditioning Contractors Ass’n of So. Calif., supra note 48. 

66 United States v. Central Supply Ass’n, supra note 11. 
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Bill of Particulars 


Although a bill of particulars cannot aid an indictment that is 
fatally defective,*’ it may be used to obtain additional information to 
assist the defendant in the preparation of his defense and prevent 
prejudicial surprise. Because of the generic differences between con- 
spiracies proscribed by the Sherman Act and under the general con- 
spiracy statute the courts have been led to look only to antitrust 
decisions as precedent for granting requests for further particulars.” 
Little is available in the way of establishing any general rules for 
granting or denying requests for further particulars. 


Amendment 


An indictment may not be amended or altered in its essential por- 
tions and any such amendment will render it void.7”° However, in 
cases where the indictment contains inflammatory allegations not 
essential to the charge, which the defendants are entitled to be re- 
lieved against, courts have refused to sustain demurrers but have 
withdrawn that portion of the indictment from the consideration of 
the jury." Averments of relevant background material,’? concerning 
the power and size of the defendants,”* the use of the goods re- 
strained,"* and intrastate acts which may constitute crimes under 
state law have been held to be relevant to the charge of conspiracy 
to restrain trade, and not subject to attack. 


Duplicity 


Duplicity in an indictment results from the charging of two or 
more separate and distinct offenses in a single count.”* Duplicity 


67 United States v. Rintelen, 233 Fed. 793 (S. D. N. Y. 1916). 
- Stat. 4 (1879), as amended by 35 Stat. 1096 (1909), 18 U. S. C. (1940) 


§ 88. 

68 United States v. General Electric Co., 40 F. Supp. 627 (S. D. N. Y. 1941); 
United States v. General Petroleum Corp., supra note 50; United States v. 
United States Gypsum Co., supra note 25. 

70 Ex Parte Bain, 121 U. S. 1, 7 Sup. Ct. 781, 30 L. ed. 849 (1887). While 
recognizing this rule in the case of indictments, the FEDERAL RULES oF CrIMI- 
NAL ProcepuRE provide in Rule 7(e) that “The court may permit an informa- 
tion to be amended at any time before verdict or finding if no additional or dif- 
ye offense is charged and if substantial rights of the defendant are not preju- 
diced.” 

71 Ralston v. Cox, 123 F. (2d) 196 (C. C. A. 5th, 1941), cert. den. 315 U. S. 
796, 62 Sup. Ct. 488, 86 L. ed. 1197 (1942); Johnson v. United States, 124 F. 
(2d) 101 (C. C. A. 5th, 1941) ; United States v. New York Great Atlantic and 
Pacific Tea Co., supra note 23. But cf. United States v. B. Goedde Co., supra 
note 65. Rule 7(d) FeperaL Ruies of CrIMINAL PRocEDURE provides that, 
“The court on motion of the defendant may strike surplusage from the indict- 
ment or information.” 

72 ae States v. New York Great Atlantic and Pacific Tea Co., supra 
note 23. 

78 United States v. American Medical Ass’n, supra note 64. 

74 United States v. Empire Hat and Cap Mfg. Co., supra note 18. 

75 Frankfort Distilleries v. United States, supra note 25. 
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does not arise when the count charges a single conspiracy into which 
several related acts enter as ways and means of accomplishing the 
object of the conspiracy."* If the count is duplicitous it may be 
attacked by a motion to quash.” 

If each count charges a single conspiracy to restrain or to monopo- 
lize trade, the count is not duplicitous because it charges the related 
acts which are methods or steps in the accomplisment of that pur- 
pose.’* Alleging overt acts in support of conspiracy or the ways and 
means of effecting the conspiracy,”” even though they disclose that 
the defendants have committed an additional offense or the acts them- 
selves constitute distinct offenses,®° will not render the count bad for 
duplicity. 

In determining whether the separate counts or indictments charge 
the same offense, the federal courts have adhered to the rule stated in 
Morey v. Commonwealth: ** 

The test is not whether the defendant has already been tried 
for the same act, but whether he has been put in jeopardy for 
the same offense. A single act may be an offence against two 
statutes; and if each statute requires proof of an additional fact 
which the other does not, an acquittal or conviction under either 


statute does not exempt the defendant from prosecution and 
punishment under the other.*? 


The courts have consistently held that the crime of conspiring to 
restrain under Section 1 of the Sherman Act is legally distinct from 
that of monopolizing under Section 2.8° This is true although a 
monopoly under Section 2 is a species of restrain under Section 1** 
and even though the facts alleged to support a count under one sec- 
tion are incorporated by reference to support a charge under the 
other section.** While prosecution for a general conspiracy under 


76 United States v. American Medical Ass’n, supra note 64; United States v. 
B. Goedde Co., supra note 65. 

77 United States v. Waltham Watch Co., supra note 29. 

78 United States v. New ‘York Great Atlantic and Pacific Tea Co., supra 
note 23; United States v. Empire Hat and Cap Mfg. Co., supra note 18. 

79 United States v. King, supra note 53 

80 United States v. Atlantic Commission Co., supra note 9; Greater New 
York Live Poultry Chamber of Commerce v. United States, supra note 47. 

81 108 Mass. 433 (1871). 

82 Jd. at 434. See Gavieres v. United States, 220 U. S. 338, 31 Sup. Ct. 421, 
55 L. ed. 489 (1911); Piquett v. United States, 81 F. (2d) 75 (C. C. A. 7th, 
1936), cert. den. 298 U. S. 664, 56 Sup. Ct. 749, 80 L. ed. 1388 (1936). 

83 Socony Vacuum Oil Co. v. United States, supra note 13; United States v. 
MacAndrews and Forbes Co., supra note 22; United States v. Buchalter, 88 F. 
(2d) 625 (C. C. A. 2d, 1937), cert. den. 301 U. S. 708, 57 Sup. Ct. 942, 81 L. ed. 
1362 (1937). 

84 Socony Vacuum Oil Co. v. United States, supra note 13. 

85 United States v. Patten, supra note 23; United States v. MacAndrews and 
Forbes Co., supra note 22. 
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Section 1 will bar further prosecution or punishment for the various 
parts of the conspiracy, including contracts proscribed under Section 
1, some courts have held that the same series of acts may constitute 
two separate offenses under Section 2 of the Act. These courts 
proceed on the theory that Section 2 names three separate crimes: 
monopolizing, attempting to monopolize, and conspiracy to monopo- 
lize.*® Conviction however can be had only on two of the crimes 
since the attempt to monopolize is held to merge with the act.87 The 
Court in United States v. Shapiro®* reasoned that (1) the conspiracy 
and the substantive crime which is its object are distinct offenses; 
(2) failure to prove the conspiracy would not affect the right to 
prove the monopoly; (3) a single person might monopolize or sev- 
eral might succeed in doing so when proof that they had planned 
together and acted in concert might be lacking; (4) a conspiracy 
might exist where there has not been created a monopoly. The court 
held that the fact that overt acts, offered to prove the conspiracy to 
monopolize, are offered to prove the monopoly is of no consequence 
since the offenses are legally separate and distinct. 

Even though the indictment charges the same offense in separate 
counts, the government should not be required to elect in advance of 
trial upon which count it will proceed, nor will the count be quashed 


on motion of the defendant before trial.*° The indictment may con- 
tain in separate counts the same charge pleaded in different ways to 
avoid fatal variance in the proof. The defendant however may move 
for an election between the counts at trial. 


Double Jeopardy 


While a former conviction or acquittal in a criminal action would 
be a bar to further criminal action, an acquittal on a criminal charge 
is not a bar to a civil action instituted by the government arising out 
of the same facts on which the criminal action was based.*° A new 
indictment or information does not subject the defendants to double 
jeopardy although a previous indictment alleging the same offense 
has been successfully attacked by demurrer.** Furthermore, it would 
appear that the government may prosecute the defendants on the 


86 United States v. Shapiro, supra note 19; Patterson v. United States, supra 
note 44: United States v. American Naval Stores, 186 Fed. 592 (C. C. S. D. 
Ga. 1909). 

87 American Tobacco Co. v. United States, United States v. Shapiro, both 
supra note 19. 

88 Supra note 19. 

89 United States v. General Electric Co., supra note 69. 

90 United States v. Warner Bros. Pictures, 13 F. Supp. 614, 616 (E. D. Mo. 
1936). 

91 United States v. Great Western Sugar Co., 39 F. (2d) 152 (Neb. 1930). 
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criminal charge and may also insist upon the civil remedy of injunc- 
tion under Section 4 of the Act.*? 

Moreover, the indictment should not split a general conspiracy into 
several conspiracies either by separate counts or separate indict- 
ments.*® To do so would open the remaining counts or indictments 
to a plea of double jeopardy™ upon a conviction under one of the 
counts or indictments.** It has been held that prosecution for any 
part of a continuing conspiracy will bar further prosecution for the 
entire conspiracy®® and, similarly, prosecution for the whole of a 
continuing conspiracy will bar a subsequent prosecution for any part 
of the general conspiracy.*’ While it is clear that the same transac- 
tions or series of acts may form the basis of separate convictions for 
violating different statutes,°* a general conspiracy cannot be split into 
a series of conspiracies as the basis for several convictions even 
though it contemplated the commission of several crimes.®® 


Joinder and Consolidation 


In much the same way a defendant is not entitled to compel an 
election before trial because of improper joinder of counts in an 
indictment unless it appears that the defendant will be prejudiced in 
the preparation of his defense.’° Joinder or consolidation is per- 
mitted by statute’®* where there are several charges against any 


person for the same act or transaction, or for two or more acts con- 


92 Local 167 v. United States, supra note 45; United States v. Warner Bros. 
Pictures, supra note 90. 

93 Powe v. United States, 11 F. (2d) 598 (C. C. A. 5th, 1926) ; United States 
v. General Electric Co., supra note 69. 

®¢ Corporations may avail themselves of the constitutional prohibition against 
double jeopardy. 

95 — v. United States, 317 U. S. 49, 63 Sup. Ct. 99, 87 L. ed. 23 
(1942). 

96 Powe v. United States, supra note 93. 

97 Powe v. United States, supra note 93; United States v. General Electric 
Co., supra note 69. 

98 Gavieres v. United States, supra note 82; Blockburger v. United States, 
284 U. S. 299, 52 Sup. Ct. 180, 76 L. ed. 306 (1932); Ebeling v. Morgan, 237 
U. S. 625, 35 Sup. Ct. 710, 59 L. ed. 1151 (1915). 

99 Braverman v. United States, supra note 95. 

100 Pointer v. United States, 151 U. S. 396, 14 Sup. Ct. 410, 38 L. ed. 208 
(1894). This is embodied in Rule 14 of the Feperat Ruies oF CriMINAL Pro- 
CEDURE which provides: “If it appears that a defendant or the Government is 
prejudiced by a joinder of offenses or of defendants in an indictment or informa- 
tion or by such joinder for trial together, the court may order an election or 
separate trials of counts, grant a severance of defendants or provide whatever 
other relief justice requires.” 

10110 Stat. 162 (1853), 18 U. S. C. (1940) § 557. Rule 13 Feperat Rutes 
OF CRIMINAL PROCEDURE provides: “The court may order two or more indict- 
ments or informations or both to be tried together if the offenses, and the de- 
fendants if there is more than one, could have been joined in a single indictment 
or information. The procedure shall be the same as if the prosecution were 
under such single indictment or information.” 
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nected together, or for two or more acts or transactions of the same 
class of crimes or offenses. Improper joinder of counts, however, 
does not vitiate an indictment; the appropriate remedy is a motion 
on behalf of a defendant to compel the prosecution to elect on which 
counts it will charge the defendant.’ 

Only one decision involving consolidation of an indictment under 
the Sherman Act with an indictment under another statute is re- 
corded. In United States v. Bopp'®* several persons were indicted 
under the Sherman Act for a conspiracy in restraint of trade and in 
a separate indictment for a conspiracy under Section 37 of the Crim- 
inal Code to violate Section B of that Code, that is, to set on foot a 
military enterprise in the United States to be carried on in the terri- 
tory of another sovereign. The court, in permitting consolidation, 
pointed out that while an overt act was a condition of liability under 
the general conspiracy statute and was not under the Sherman Act, 
both indictments were (1) against the same persons for the same 
acts or transactions, (2) against the same persons for acts connected 
together, and (3) against the same persons for acts or transactions 
of the same class of crimes. 


Jurisdiction and Venue 


Since the crime of conspiracy under the Sherman Act is on a 
common-law footing—not requiring an overt act as a condition to 
liability—jurisdiction and venue will be in the district where the 
conspiracy was formed. Venue also lies in any district where an 
overt act by any one of the several conspirators was committed.’ 
The acts, relied upon as overt acts to lay venue, must have furthered 
the conspiracy or manifested its existence or operation.’ It has 
been held that an allegation that the conspiracy was made or entered 
in part within the district is a statement of fact and not a conclusion 
of law.2°%* Where the district is divided into divisions, the indictment 
must lay venue within a division of the district.*°” 

Both individual and corporate defendants, non-resident within the 
district where the prosecution is brought, may be served by process in 


102 Pointer v. United States, supra note 100; United States v. Eastman, 132 
Fed. 551 (C. C. N. H. 1904). 

108 237 Fed. 283 (N. D. Calif. 1916). 

104 United States v. New York Great Atlantic and Pacific Tea Co., supra 
note 23; Frankfort Distilleries vy. United States, supra note 25. 

105 United States v. Great Western Sugar Co., supra note 91. 

106 United States v. New York Great Atlantic and Pacific Tea Co., supra 
note 23; Frankfort Distilleries v. United States, supra note 25. 
107 FepeERAL RULES OF CRIMINAL ProcepuRE, Rule 18 provides in part, 

. the prosecution shall be had in a district in which the offense was com- 

mitted, but if the district consists of two or more divisions the trial shall be had 
ina division i in which the offense was committed.” 
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any district where found. The FepeRaAL Rutes oF CRIMINAL 
PROCEDURE provide that “a summons to a corporation shall be served 
by delivering a copy to an officer or to a managing or general agent 
or to any other agent authorized by appointment or by law to receive 
service of process and, if the agent is one authorized by statute to 
receive service and the statute so requires, by also mailing a copy to 
the corporation’s last known address within the district or at its prin- 
cipal place of business elsewhere in the United States.”’?° 


Limitations 


Criminal prosecution may be barred by the general statute of limi- 
tations'’® which provides that no person shall be prosecuted for an 
offense, not capital, unless the indictment is found or the information 
is instituted within three years after such offense has been committed. 
Thus, the conspiracy must have been formed, renewed or imple- 
mented within a three-year period preceding the return of the indict- 
ment or prosecution is barred. In this respect the concept of a “con- 
tinuing conspiracy” announced in United States v. Kissel’ is im- 
portant. There the Court said: 


But when the plot contemplates bringing to pass a continuous 
result that will not continue without the continuous cooperation 
of the conspirators to keep it up, and there is such continuous 
cooperation, it is a perversion of natural thought and of natural 
language to call such continuous cooperation a cinematographic 
series of distinct conspiracies, rather than call it a single one. 
. . . If they do continue such efforts in pursuance of the plan 
the conspiracy continues up to the time of the abandonment or 
success. 


Where the indictment sets forth a continuing conspiracy it is 
sufficient to allege that the parties were engaged in the unlawful 
conspiracy between specified dates.“* An allegation that the con- 
spiracy “continued for many years” prior to the return of the indict- 
ment has been held sufficient to charge a continuing conspiracy.’ 
Where the indictment charges a continuing conspiracy, a plea of 
limitations is not available and the charge must be met by the general 
issue.*** 


108 National Malleable and Steel Castings Co. v. United States, 6 F. (2d) 40 
(N. D. Ohio 1924). See also FeperaL Ruieés of Criminal, Procepure 4(c) 
(2). 

109 FepERAL RULES OF CRIMINAL PROCEDURE 9(c) (1). 

110 19 Stat. 32 (1876), 18 U. S. C. (1940) § 582. 

111 218 U. S. 601, 607-608, 31 Sup. Ct. 124, 54 L. ed. 1168 (1910). 

112 United States v. American Medical Ass’n, supra note 64; United States 
v. Cowell, United States v. New Departure Mfg. Co., both supra note 27. 

118 United States v. General Motors Corp., supra note 15, 
114 United States v. Kissel, supra note 111. 
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Criminal prosecution, moreover, is abated, at common law, by the 
dissolution of the corporation just as the death of a natural person 
abates all pending litigation. This common law rule with respect to 
corporations may be changed by the laws of the state of incorporation 
and the question whether a corporation is continued, after dissolu- 
tion, for the purpose of defending criminal actions will depend upon 
the laws of the state of incorporation.*® 


Immunity by Testimony in Grand Jury Proceedings 


Criminal action of natural persons may be barred by the fact that 
in obedience to a subpoena they have given evidence under oath re- 
lating to the crime charged. The Act of February 25, 1903" pro- 
vided in part that: “No person shall be prosecuted or be subjected 
to any penalty or forfeiture for or on account of any transaction, 
matter, or thing concerning which he may testify or produce evi- 
dence, documentary or otherwise, in any proceeding, suit, or prose- 
cution” under said Acts (including the Sherman Act). This statute 
was supplemented by the Act of June 30, 1906,""* which provided: 
“Under the immunity provisions . . . immunity shall extend only to 
a natural person who, in obedience to a subpoena, gives testimony 
under oath or produces evidence, documentary or otherwise, under 
oath.” The Supreme Court in United States v. Monia™® held that, 
unlike later immunity statutes,”’* these provisions did not require the 
witness to give notice of his reliance on immunity prior to testifying. 
Testimony, relating to the offense charged, in obedience to a sub- 
poena is sufficient to confer immunity. The immunity, however, does 
not extend to prosecution for crimes with which the matters testified 
to were only remotely connected.'*° No immunity may be claimed 
on behalf of corporations’** or voluntary associations’** for the pro- 
duction of their records and books under subpeena. Nor will im- 
munity be conferred on each member of the voluntary association by 
the production of its documents or on individual officials who produce 
papers held by them as officials of the separate legal entities,’** or 


115 United States v. Safeway Stores, 140 F. (2d) 834 (C. C. A. 10th, 1944). 

116 32 Stat. 854, 904 (1903), 15 U. S. C. (1940) § 32. 

117 34 Stat. 789 (1906), 15 U. S. C. (1940) § 33. 

118 317 U. S. 424, 63 Sup. Ct. 409, 87 L. ed. 376 (1943). 

119 48 Stat. 899 (1934), 15 U. S. C. (1940) § 78 u(d) (Securities and Ex- 
change Act); 54 Stat. 853 (1940), 15 U. S. C. (1940) § 80-b-9(b) (Investment 
Advisers Act). 

120 Heike v. United States, 227 U. S. 131, 33 Sup. Ct. 226, 57 L. ed. 450 
(1913); United States v. Lumber Products Ass’n, supra note 5. 

121 United States v. Armour and Co., 142 Fed. 808 (N. D. IIl. 1906). 

122 United States v. White, 322 U. S. 694, 699, 64 Sup. Ct. 1248, 88 L. ed. 1542 
(1944) ; United States v. B. Goedde Co., supra note 65. 

123 United States v. B. Goedde Co., supra note 65. 
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from testimony merely identifying such documents and not incrimi- 
nating such officials.** 


Appeals 


The Criminal Appeals Act’*® authorizes a direct appeal by the 
government to the Supreme Court from a decision or judgment of a 
district court quashing, setting aside or sustaining a demurrer or 
special plea in bar where the defendant has not been put in double 
jeopardy to any indictment, or information, or any count thereof, 
where the decision or judgment is based upon the invalidity of a 
construction of the statute upon which the indictment is founded. 
As amended’ the Act permits an appeal by the government from a 
judgment of a district court quashing, setting aside or sustaining a 
demurrer or plea in abatement to any indictment or information or 
any count thereof to a circuit court of appeals or to the United States 
Court of Appeals for the District of Columbia, except where a direct 
appeal to the Supreme Court is permitted. 

In United States v. Borden Company'** the Supreme Court elabo- 
rately set out the principles governing their review under this statute: 


(1) Appeal does not lie from a judgment which rests on the 
mere deficiencies of the indictment as a pleading, as distinguished 
from a construction of the statute which underlies the indict- 
ment.’ (2) Nor will an appeal lie in a case where the District 
Court has considered the construction of the statute but has also 
rested its decision upon the independent ground of a defect in 
pleading which is not subject to our examination. In that case 
we cannot disturb the judgment and the question of construction 
becomes abstract.'*® (3) This Court must accept the construc- 
tion given to the indictment by the District Court as that is a 
matter we are not authorized to review.**° (4) When the Dis- 
trict Court holds that the indictment, not merely because of some 
deficiency in pleading but with respect to the substance of the 
charge, does not allege a violation of the statute upon which the 
indictment is founded, that is necessarily construction of the 
statute. (5) When the District Court has rested its decision 


124 United States v. Lumber Products Ass’n, supra note 5; New York Live 
Poultry Dealers Chamber of Commerce v. United States, — note 47; United 
States v. Lay Fish Co., 13 F. (2d) 136 (S. D. N. Y. 1926). 

125 34 Stat. 1246 (1907), as amended by 56 Stat. 271 (1942), 18 U. S. C. 
(1940) § 682. 

126 56 Stat. 271 (1942), 18 U. S. C. (1940) § 682. 

127 308 U. S. 188, 193, 60 Sup. Ct. 182, 84 L. ed. 181 (1939). 

128 Accord: United States v. Patten, supra note 23; United States v. Wayne 
Pump Co., 317 U. S. 200, 63 Sup. Ct. 191, 87 L. ed. 184 (1942); United States 
v. Colgate and Co., 250 U. S. 300, 39 Sup. Ct. 465, 63 L. ed. 992 (1919) ; United 
States v. Swift & Co., 318 U. S. 442, 62 Sup. Ct. 684, 87 L. ed. 889 (1943). 

128 Accord: United States v. Wayne Pump Co., supra note 128. 

1380 Accord: United States v. Patten, supra note 23, at 540; United States v. 
Southeastern Underwriters Ass’n, supra note 4. 
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upon the construction of the underlying statute this Court is not 
at liberty to go beyond the question of the correctness of that 
construction and consider other objections to the indictment. 
The Government’s appeal does not open the whole case. 


The construction given to an indictment by the district court is 
reviewable by the circuit courts of appeal. 

Since decisions overruling demurrers, motions to strike, motions 
to quash or pleas in abatement are not final judgments, such decisions 
may not be appealed in advance of trial under the appeals statute.?™ 
In spite of inconvenience and expense of trial to the defendants, such 
decisions are reviewable only upon final judgment after trial.1** Nor 
may an appellate court, in aid of its jurisdiction issue a writ of 
mandamus to the district court to correct errors in such decisions 
except to compel an inferior court to relinquish a jurisdiction which 
it could not lawfully exercise or to exercise a jurisdiction which it 
had unlawfully repudiated.*** 


Conclusion 


The Sherman Act is basically a criminal statute. In common with 
other criminal statutes its provisions look to the punishment of past 
illegal acts or by virtue of the criminal punishment to deter illegal 
conduct. Indeed, to some writers the possibility of criminal antitrust 
indictment is the strongest deterrent to wrongdoing.’** Civil rem- 
edies, however, may be sought where adequate relief demands re- 
arrangements in industry by flexible equity decrees or where the 
government has long acquiesced in or had knowledge of the alleged 
illegal conduct.’*® Moreover, the government may procede concur- 
rently with criminal prosecution and civil remedy. The criminal 
action, however, has an added advantage over civil proceedings. It 
provides resort to the grand jury power of subpcena—the most effec- 
tive power of inquiry at the governinent’s disposal. 

There is little doubt that the application of criminal procedure, 
with its jealous protection of the accused through technicalities of 
pleading, could erect insuperable difficulty to enforcement. The line 
of demarcation between liberality of judicial construction because of 


181 43 Stat. 813 (1925), 28 U. S. C. (1940) §225(a). 

132 Roche v. Evaporated Milk Ass’n, 319 U. S. 21, 63 Sup. Ct. 938, 87 L. ed. 
1185 (1943) ; Cobbledick v. United States, 309 U. S. 323, 324-326, 60 Sup. Ct. 
540, 84 L. ed. 783 (1940). e 

183 Roche v. Evaporated Milk Ass’n, supra note 132. 

184 Temporary National Economic Committee, Monograph No. 16, ANTITRUST 
In Action, pp. 77-81; Ibid. Monograph No. 38, A Stupy oF THE ConsTRUC- 
TION AND ENFORCEMENT OF THE FEDERAL ANTITRUST LAws, p. 97. 

185 Berge, REMEDIES AVAILABLE TO THE GOVERNMENT UNDER THE SHERMAN 
Act, (1940) 6 L. & Contempr. Pros., pp. 104-106. 
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the problems manifestly encountered by the draftsman in antitrust 
pleadings and an infringement upon the rights of the accused is not 
so easily drawn. However, conspiracy, the most flexible of all 
crimes at common law, has proved in large measure capable of en- 
compassing the most novel types of restriction and combination. 
The decisions of the courts for the most part have not permitted 
technicalities of pleading to obscure the essential issue. Indeed the 
tendency on the part of some courts has been to criticize the inclusion 
of detail as to particular acts done under the conspiracy and to sug- 
gest that much of the detail now included in indictments could be 
left to the trial of the case. The courts have shown an increasing 
awareness of the manifest impossibility of requiring a particulariza- 
tion of facts in antitrust pleadings as is normally required in pleading 
other crimes. The decisions of the Court of Appeals for the Fifth 
Circuit, in New York Great Atlantic and Pacific Tea Company'** 
and Tarpon Springs Sponge Exchange,'** and of the Court of Appeals 
for the Tenth Circuit, in Safeway Stores™*® reflect this tendency. 
Manifestly the issues should not be permitted to become beclouded 
by artificial technicalities of pleadings and in this respect the courts 
are more than justified in liberal construction. The adoption of the 
FEDERAL RULES OF CRIMINAL PROCEDURE will be of great assistance 
in implementing this process. 

The most obvious difference between the crime of conspiracy under 
the Sherman Act and the more usual charge of conspiracy against 
the laws of the United States is that overt acts are not a prerequisite 
to liability. The less obvious distinction but perhaps the more impor- 
tant one is the scope and complicated nature of the issues arising 
under the Sherman Act. The Act is fundamentally an expression 
of economic policy. An alleged violation often involves an entire 
industry and extends over a period of many years with many par- 
ticipants and events. It is because of these differences that the courts 
have been reluctant to use as precedent any cases other than those 
arising under the antitrust laws. This is particularly evident in the 
case of bills of particulars and, to a very large extent, in the determi- 
nation of the sufficiency of the indictment or information in charging 
the essential elements of the offense. 

It should be noted that the government has adopted a pattern of 
pleading, based on conspiracy, varying only as to the particular facts 
involved. Thus far, no case has been brought which alleged as the 
sole basis of liability a contract in restraint of trade. Conspiracy to 


136 Supra note 23. 
137 Supra note 34. 
188 Consolidated in Frankfort Distillers v. United States, supra note 25. 
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restrain or to monopolize trade and commerce has been alleged as 
the basis of liability in virtually all criminal proceedings under the 
Sherman Act. Within this pattern, the government has been highly 
successful in overcoming the hurdles in criminal pleading. 


AARON LAYNE. 


THE SERVICEMAN’S RIGHT TO RETAIN His STATE OFFICE 


Among the many complexities posed for judicial decision because 
of the present world conflict, one which recurs with regularity is the 
problem arising when state courts are called upon to determine 
whether state and municipal officers who have entered the military 
service of the United States have forfeited their civil offices. The 
obstacles encountered spring from three sources: (1) provisions in 
state constitutions, all more or less similar, which prohibit state 
officers from holding an office of trust or profit under the United 
States; (2) state statutes saving offices to incumbents and providing 
for investment in others of the duties to be performed in their ab- 
sence; and (3) the common law doctrine of incompatibility of offices. 

The first presents the greatest difficulty in that, if the paramount 
state constitutional prohibition applies, it will override any state 
statutes, forfeiture of the state office will result, and it then becomes 
unnecessary to consider the rule of common law incompatibility. 
The second weighs heavily because, if the constitutional limitations 
are found inapplicable, the offices within the statutes are expressly 
saved to the service man, and their provisions, of course, override 
the common law rule. The third is important since it may operate 
to the forfeiture of the office when neither constitutional nor statu- 
tory provisions are applicable. Furthermore, courts frequently con- 
sider the rule in supporting their conclusions in cases involving 
constitutional prohibitions and statutory enactments as an aid in 
determining the public policy involved. 

A late case dealing with this problem is Commonwealth v. Hol- 
leran,? involving interpretation of a state constitutional provision pro- 
hibiting one holding “any office or appointment of trust or profit 
under the United States” from holding any state office. A township 
commissioner in Pennsylvania was inducted into the Navy as an en- 
listed man. The board of commissioners declared his office vacant 
and appointed another to fill the unexpired term. The inductee 
brought quo warranto to settle title to the office. The lower court 
found that his office had not been vacated by his induction, but the 
Pennsylvania Supreme Court reversed. 


1 350 Pa. 461, 39 A. (2d) 612 (1944). 
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This case is of particular note because it holds: (1) that an en- 
listed man in the Navy occupies an “office under the United States”’ 
within the meaning of the Pennsylvania Constitution; (2) that at 
the time of his ouster he was holding two incompatible offices, his 
physical inability to perform the duties of both making them incom- 
patible; (3) that public policy dictates what offices shall be incom- 
patible; and (4) that the constitutional prohibition of dual office- 
holding was intended to apply to public officers of Pennsylvania who 
are inducted into the military service of the United States. 

To evaluate this and other decisions under the various constitu- 
tional provisions, the state statutes, and the common law concept of 
incompatibility of office, it must first be determined what constitutes 
an “office” and especially what constitutes an “office under the United 
States.” This preliminary determination is of paramount importance, 
for unless it be found that one holds an office both under the state 
and under the United States, neither the constitutional prohibitions 
nor the common law rule of incompatibility of offices can effect 
forfeiture of the state position when the incumbent enters milita: 
service. 


Definitions of Office 


Dictionary.—The dictionary definitions of “office” and “officer’’ 


are not too enlightening. “Office” is defined as “a right to exercise 
a public function . . . and to take the fees and emoluments belonging 
to it.”* An “officer” is “one who is lawfully invested with an of- 
fice.”* That “military offices” are “such as are held by soldiers and 
sailors for military purposes* suggests that enlisted men occupy 
offices since the words “soldier” and “sailor” are generally used when 
speaking of enlisted men. However, one who enters the service is a 
“private” which is defined as “not clothed with office.”* Also, “mili- 
tary officers” are “those who have command in the army. Non- 
commissioned officers are not officers in the sense in which that word 
is generally used.”*® ‘Naval officers” are “those who are in command 
in the Navy.”? 

Common law definitions —At common law, “every man is a public 
officer who has any duty concerning the public; and he is not the 
less a public officer where his authority is confined to narrow limits 


23 Bouv. Law Dictionary (Rawles’ Third Rev.) p. 2401. 

8 Td. p. 2402. 

4Id. p. 2401. ae f 

5 Id. p. 2712. Although the initial rank in the Navy is not “private” but is 
“apprentice seaman,” the word “apprentice” is no more indicative of office than 
“private.” 

8 Id. p. 2402. 

7 Id. 
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because it is the duty of his office and the nature of that duty which 
makes him a public officer and not the extent of his authority.”® 
Also, “everyone who is appointed to discharge a public duty, and 
receives a compensation in whatever shape, from the crown or other- 
wise, is constituted a public officer.”’® 

Early decisions in this country also define office broadly, and stand- 
ing alone, support the finding in Commonwealth v. Holleran, supra, 
that an enlisted man is an officer of the United States. Chief Justice 
Marshall in United States v. Maurice laid down an extremely broad 
concept of what is meant by “office”: 

An office is defined to be “a public charge or employment,” 
and he who performs the duties of an office, is an officer. If 
employed on the part of the United States, he is an officer of the 
United States. . . . If the duty be a continuing one, which is de- 
fined by rules prescribed by the government, and not by contract, 
which an individual is appointed by government to perform, 
who enters on the duties appertaining to his station, without any 
contract defining them, if those duties continue, though the 
person be changed; it seems very difficult to distinguish such 


a charge or employment from an office, or the person who per- 
forms the duties from an officer.’° 


Later, the United States Supreme Court declared, in United States 
v. Hartwell™ that an office is a “private station, or employment, con- 
ferred by the appointment of government. The term embraces the 
ideas of tenure, duration, emolument, and duties.” Study of the 
cases reveals that these two definitions are most frequently relied 
upon as judicial authority. 

However, subsequently, both federal and state courts limited the 
meaning of “office.” In State v. Jennings,’? an Ohio case, it was said 
that “to constitute public office . . . it is essential that certain inde- 
pendent public duties, a part of the sovereignty of the state, should 
be appointed to it by law, to be exercised by the incumbent by virtue 
of his election or appointment, . . . and not as a mere employee, sub- 
ject to the direction and control of someone else.” A New York 
court, in People v. Hill,* held that the word “office” as used in the 
state constitution should be construed as synonomous with “commis- 
sion.” An Illinois case,’* followed the definition of office laid down 


8 Bacon’s ABRIDGEMENT, Title “Offices and Officers.” 

® Henly v. Lyme, 5 Bing. 91 (1828). 

10 26 Fed. Cases 1211, No. 15,747 (1823). 

11 6 Wall. 385, 18 L. ed. 830 (U. S. 1868). 

1257 Ohio St. 415, 49 N. E. 404 (1898), followed in Kosek v. Wilkes-Barre 
Tp. School Dist., 110 Pa. Sup. 295, 168 Atl. 518 (1933), aff'd 314 Pa. 18, 170 
Atl. 279 (1934). 

13126 N. Y. 497, 27 N. E. 789 (1891). 

14Fekete v. East St. Louis, 315 Ill. 58, 145 N. E. 692 (1924). 
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by the United States Supreme Court in United States v. Germaine™ 
to the effect that one is not an officer of the United States unless he 
was appointed by the President, a court of law, or the head of a 
department. 

Immediately upon the heals of the Germaine decision, the Court 
handed down a series of decisions applying the rule embodied there- 
in,*® and because they involved Army and Navy personnel, they set- 
tled the rule that an enlisted man is not an officer of the United 
States, although it was also conceded that Congress may use the word 
“officer” in a more popular sense than the constitutional one.’* 

Hartigan v. United States’* concluded that even cadets are not 
officers, quoting from the introduction to the Article of War, as 
follows: 


The armies of the United States shall be governed by the fol- 
lowing rules and articles: The word officer, as used therein 
shall be understood to designate commissioned officer ; the word 
soldier shall be understood to include non-commissioned officers, 
musicians, artificers, and privates, and other enlisted men. . . .*® 


Nevertheless, following the foregoing decisions, the Attorney Gen- 
eral of the United States, quoting from United States v. Hartwell: 


An office is a public station, or employment, conferred by the 
appointment of Government. The term embraces the ideas of 


tenure, duration, emolument, and duties. The employment of 
the defendant was in the public service of the United States. 
He was appointed pursuant to law, and his compensation was 
fixed by law. . . . His duties were continuing and permanent, 
not occasional or temporary. They were to be such as his su- 
perior in office should prescribe.” 


advised the Secretary of War that: 


The military status, whether that of an officer or of an enlisted 
man, is an office or fundamentally like one. The quoted lan- 
guage is therefore directly applicable to the case of a military 
officer, and is applicable either directly or at least by analogy to 
the case of an enlisted man.”* 


1599 U. S. 508, 25 L. ed. 482 (1879). 

16 United States v. Smith, 124 U. S. 525, 8 Sup. Ct. 595, 31 L. ed. 536 (1888) ; 
United Sates v. Mouat, 124 U. S. 303, 8 Sup. Ct. 505, 31 L. ed. 463 (1888) ; 
United States v. Hendee, 124 U. S. 309, 8 Sup. Ct. 507, 31 L. ed. 465 (1888). 
See also Babbitt v. United States, 16 Ct. Cl. 202, aff’d 104 U. S. 767, 26 L. ed. 
921 (1880). 

17 United States v. Smith, United States v. Mouat, United States v. Hendee, 
all supra note 16. 

18 196 U. S. 169, 25 Sup. Ct. 204, 49 L. ed. 434 (1905). 

19 Language to the same effect appears in the current Articles of War: 41 
Stat. 787 (1920), 50 U. S. C. (1940) § 1472. 

20 Supra note 11, at 393. 

2127 Op. Att’y Gen. 468 (1909). 
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The Attorney General’s words seem to divorce “office” from “of- 
ficer” in that one can hold an office without necessarily being an 
officer. This interpretation is the only way to reconcile the result in 
Commonwealth v. Holleran, supra, with the latest decisions of the 
federal courts which follow the settled rule that an enlisted man is 
not an officer of the United States.?? State courts also have held 
contrary to Commonwealth v. Holleran. Although there were two 
precedents in Texas for the holding that a commissioned officer under 
the United States was ineligible to hold state office under a constitu- 
tional provision similar to that of Pennsylvania,”* yet in Hamilton v. 
King** the court stated that after a careful investigation it found no 
statute or provision of the state constitution which declared that in- 
voluntary absence from the county of one of its officials engaged as 
a private soldier in the Army of the United States created a vacancy 
in the office of such official.” 


22 Morrison v. United States, 40 F. (2d) 286 (S. D. N. Y. 1930), wherein the 
district court held that a petty officer in the Navy is not an “officer of the 
United States,” so that he could bring suit in that court and was not relegated 
to the Court of Claims as are “officers of the United States” under the pro- 
visions of the Tucker Act, 24 Stat. 505 (1887), as amended, 28 U. S. C. § 41 
(20). Under the provisions of this Act, jurisdiction over suits by “officers of 
the United States” for fees, salary, or compensation for official services was 
denied to federal district courts, so that as a result commissioned officers of the 
United States armed forces must bring such suits in the Court of Claims, while 
an enlisted man may bring his action in a federal district court. 

A later case involving the Tucker Act was Brooks v. United States, 33 F. 
Supp. 60 (E. D. N. Y. 1939). Here a chief petty officer appointed by his command- 
ing officer and the Chief of the Bureau of Navigation was found not to be an officer 
within the terms of the Act. This case besides following Morrison v. United 
States, supra, cited and approved Germaine v. United States, supra note 15, and 
Steele v. United States, 267 U. S. 505, 45 Sup. Ct. 417, 69 L. ed. 761 (1925). 
The Steele case did not involve military personnel, but it was said there: “It is 
quite true that the words ‘officer of the United States’ when employed in the 
statutes of the United States, is to be taken usually to have the limited consti- 
tutional meaning.” However, the Court did not thus confine the term under 
the Federal Prohibition Act, involved in the Steele case. 

It is submitted that perhaps the state decisions are the more important for the 
state office-holder entering the service since he must look to the courts of his 
own state to protect him in his office. The federal authorities can only be cited 
as supporting evidence, since they are, of course, not controlling. 

23 Texas v. DeGress, 53 Tex. 387 (1880) (retired army officer held to occupy 
an office under the United States and therefore ineligible to the office of mayor) ; 
Lowe v. State, 83 Tex. Crim. Rep. 134, 201 S. W. 986 (1918) (state judge and 
captain in Texas National Guard called into active service with the United 
States Army was found to hold a federal office within the meaning of the Texas 
Constitution). 

24 206 S. W. 953 (Tex. Civ. App. 1918), which followed Crawford v. Soun- 
ders, 9 Tex. Civ. App. 225, 29 S. W. 102 (1894), which held that mere absence 
does not cause an office to be vacant. 

25 Possibly Hamilton v. King, supra note 24, could be reconciled with Com- 
monwealth v. Holleran, supra note 1, if it be assumed that the case was decided 
on the reasoning that the office-holder in the case, being a county officer, was 
not a state officer, and, therefore, not within the constitutional prohibition on 
that ground. The language of the Hamilton case, however, indicates that the 
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Enlisted Man’s Status Distinguished from That of An Officer 


Regarding an enlisted man as an officer of the United States, or 
as occupying an office, is employing the word in its broadest sense 
and overlooks important elements of his military status. Bouvier 
defines “enlistment” as “the act of making a contract to serve the 
government in a subordinate capacity, either in the army or navy.’’*® 
Decisions holding that an enlistment is a contract are voluminous.”* 
It is true that it is not an ordinary contract and the government is 


court based its decision on the ground that the office-holder was not an officer 
of the United States. 

Nevertheless, there is a question as to the status of county and municipal offi- 
cers. The decisions are not harmonious. Ex parte Willey, 54 Ala. 226 (1875) 
(state officer does not include county officer) ; Williams v. Guerre, 182 La. 745, 
162 So. 609 (1935) (a state officer is holder of an office created by the legisla- 
ture or established by the constitution); State v. Jones, 181 La. 390, 159 So. 
594 (1935) (a deputy sheriff is a state officer); Dietrich v. Brickey, 327 Mo. 
189, 37 S. W. (2d) 428 (1931), Donahue v. Will County, 100 Ill. 94 (1881) 
(in these two cases county treasurers were held not to be state officers); Bos- 
well v. Powell, 163 Tenn. 445, 43 S. W. (2d) 495 (1931) (member of county 
board of education is not a state officer). Contra: Ward v. Siler, 272 Ky. 424, 
114 S. W. (2d) 516 (1938); Polley v. Fortenberry, 268 Ky. 369, 105 S. W. 
(2d) 143 (1937); State v. Matson, 17 La. App. 504, 133 So. 809 (1931). 

That municipal officers are not state officers, see Jn re Opinion of the Justices, 
121 Fla. 157, 163 So. 410 (1935); Branch v. Albee, 71 Ore. 188, 142 Pa. 598 
(1914). But a constable is a state officer: State v. McKee, 69 Mo. 504 (1879); 
Town of Lester v. Trail, 85 W. Va. 386, 101 S. E. 732 (1920). 

The policeman’s status is not too clear. He is a state officer and not a mu- 
nicipal officer according to Sherry v. Lumpkin, 127 Va. 116, 102 S. E. 658 
(1920). He is a municipal officer and not a state officer in Branch v. Albee, 
supra. He is not strictly a state officer, nor is he a municipal officer by State 
v. Edwards, 38 Mont. 250, 99 Pac. 940 (1909). 

In Commonwealth v. Black, 201 Pa. 433, 50 Atl. 1008 (1902) the Pennsyl- 
vania court said a policeman is a subordinate employee: “He is not an inde- 
pendent municipal officer exercising grave public functions . . . but, at most, 
[is] a petty officer, not intended to be included in the constitutional provision, 
and therefore subject, as to appointment and removal, to legislative action.’ 
(Emphasis added) A “petty officer” is exactly what ‘Pennsylvania termed a 
policeman. An enlisted man in the Navy cannot rise above the rank of Chief 
Petty Officer, else he loses his status as an enlisted man. It is suggested that 
while servicemen are protecting the nation from its enemies without, policemen 
are also rendereing an important service in protecting the nation from its ene- 
mies within. 

26 Bouv. Law Dictionary, op. cit. supra note 2, p. 1041. 


27 United States v. Williams, 302 U. S. 46, 58 Sup. Ct. 81, 82 L. ed. 39 (1937) ; 
In re Grimley, 137 U. S. 147, 11 Sup. Ct. 54, 34 L. ed. 636 (1890) ; In re Mor- 
rissey, 137 U. S. 157, 11 Sup. Ct. 57, 34 L. ed. 644 (1890); Tarble’s Case, 13 
Wall. 397, 20 L. ed. 597 (U. S. 1871); Ex parte Blackington, 245 Fed. 801 
(Mass. 1917); United States v. Michael, 153 Fed. 609 (Tex. 1907); United 
States v. Thompson, 28 Fed. Cas. 100, No. 16,491 (Mass. 1864); Babbitt v. 
United States, supra note 16; Acker v. Bell, 62 Fla. 108, 57 So. 356 (1911) ; 
In re Dewey, 11 Pick. 264 (Mass. 1831); Commonwealth v. Frost, 13 Mass. 
491 (1816) ; Commonwealth v. Cushing, 11 Mass. 66 (1814); State v. Dimick, 
12 N. H. 194 (1841); Johnson v. Dodd, 56 N. Y. 76 (1874); Commonwealth 
v. Fox, 7 Pa. 336 (1847) : Commonwealth v. Gamble, 11 S & R 92 (Pa. 1824) ; 
Commonwealth v. Camac, 1 S & R 87 (Pa. 1814); United States v. Blakeney, 
3 Gratt. 387 (Va. 1847). 
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not bound by its terms,”* but it effects a change of status.”° One is 
“enlisted” whether he volunteers or is drafted.*° 

The Selective Draft Act of 1917 ** provided that all persons drafted 
should be subject to the laws and regulations governing the regular 
Army as well as providing for the length of service. The Selective 
Service Act of 1940 provides that 


. . . with respect to the men inducted . . . under this Act, there 
shall be paid, allowed, and extended the same pay, allowances, 
pensions, disability and death compensation, and other benefits 
as are provided by law in the case of other enlisted men of like 
grades and length of service of that component of the land or 
naval forces to which they are assigned. . . .** 


These provisions are the terms of the “contract’’ of service. 

On the other hand, an officer in the Army or Navy does not hold 
by contract, nor is his service imposed by law. He enjoys a privilege 
revocable by the sovereignty at will.** By usage the tenure of mili- 
tary office has been for life or during good behavior, but it has always 
been subject to the will of the President,** just as in England every 
officer in the British Army holds his office subject to the will of the 
Crown.** An officer obtains his position by acceptance of appoint- 
ment by the President and the issuance of a commission. Such ap- 
pointment must be with and by the advice and consent of the Sen- 
ate.** Furthermore, by law, the commissions of all officers under the 
direction and control of the Secretary of War and the Secretary of 
Navy must be made out and recorded in the respective departments 
under which they are to serve and the department seal affixed, such 


28 Wilkes v. Dinsman, 7 How. 89, 12 L. ed. 618 (U. S. 1848); Tarbles’ Case, 
supra note 27; United States v. Williams, supra note 27; United States v. Cot- 
tingham, 1 Rob. 615 (Va. 1843); United States v. Blakeney, supra note 27. 

29 In re Morrissey, Jn re Grimley, United States v. Williams, all supra note 27. 

30 United States v. Prieth, 251 Fed. 946 (N. J. 1918); Inhabitants of Shef- 
field v. Inhabitants of Otis, 107 Mass. 282 (1871). Contra: Franke v. Murray, 
248 Fed. 865 (C. C. A. 8th, 1918). See also Schiller, THE ARMY AND THE LAW 
(1943) p. 24. In fact, by Ex. O. 9279, 7 Fep. Rec. 10,177 (1942), the President 
made it impossible voluntarily to assume an “enlisted status” thereafter all serv- 
ice being imposed by operation of law. 

31 40 Stat. 76 (1917), 50 U. S. C. (1940) § 201 et seq. 

32 54 Stat. 885 (1940), 50 U. S. C. (1940) § 303 (d). 

33 Crenshaw v. United States, 134 U. S. 99, 10 Sup. Ct. 431, 33 L. ed. 825 
(1890) ; Field v. Giegengack, 73 F. (2d) 945 (App. D. C. 1934); Barker v. City 
<n 4 Pa. 49 (1846); Commonwealth v. Bacon, 6 S & R 322 (Pa. 

?. 
34 Street v. United States, 24 Ct. Cl. 230 (1889). 


35 In re Tufnel, 3 Ch. 164, 45 L. J. Ch. 731, 34 L. T. Rep. N. S. 838, 24 Wkly. 
Rep. 915 (1876). 


8° United States Constitution, Art. II, sec. 2. There are exceptions where it 
may be otherwise if specifically provided by law. 
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seal not to be affixed before the commission has been signed by the 
President.*” 

Another distinction between officers and enlisted men is that an 
alien cannot be appointed an officer of the United States Army or 
Navy.** An alien may acquire the status of an enlisted man, how- 
ever,®® and may be drafted if he is acceptable to the services.*° Most 
courts would be loath to declare an alien an officer of the United 
States, especially if officers are regarded as agents and representa- 
tives of the President, as was held by the Court of Appeals for the 
District of Columbia.** 

There are, besides, many historical and statutory differentiations 
between officers and enlisted men. For instance, there are discipline, 
commission, allotments and allowances, supervision, commands, rank 
for officers and rate for enlisted men (rank determining eligibility to 
the particular office, rate denoting proficiency in certain skills or 
trades), promotion, and termination of the status. An officer can 
resign his office at any time.*? True, the resignation must be ac- 
cepted,** but acceptance in most cases is a matter of form in peace- 
time. An enlisted man cannot resign; he is bound by his contract to 
serve.** He is held by a contract in the making of which it has been 
said the parties deal at arm’s length.*® In fact, in peacetime, it was 
possible for the enlisted man to purchase his discharge from his con- 
tract of voluntary enlistment ;** and if one was detained beyond his 
term of enlistment he was entitled to extra pay during such deten- 
tion.*? This situation appears to be accord and satisfaction of the 
enlistment contract, and mere damages awarded for a breach by de- 
tention beyond the period of the enlistment contract. 

Some mention should be made of the taking of an oath. In gen- 


37 37 Stat. 736 (1913), 5 U. S. C. (1940) §11. 

38 13 Stat. 201 (1864), 34 U. S. C. (1940) §211. The same citizenship re- 
quirement is made applicable to the Army Officers Reserve Corps. 39 Stat. 189 
(1916), 10 U. S. C. (1940) § 353. As an analogy, aliens cannot hold political 
office. Citizenship is usually required by constitution or statute as a qualifica- 
tion for holding office. State v. Wilson, 29 Ohio St. 347 (1876). 

39 Wilson v. Izard, 30 Fed. Cas. 131, No. 17,810 (1815); United States v. 
Wyngall, 5 Hill. 16 (N. Y. 1843) ; United States v. Cottingham, supra note 28. 

40 Selective Service Act of 1940, supra note 32, §303 (a). And see, United 
States v. Smith, 48 F. Supp. 482 (Mass. 1943). However, in time of peace only 
citizens and those who have declared their intention of becoming citizens may 
aera for a first enlistment in the Army. 28 Stat. 216 (1894), 10 U. S.C. 

41 McGowan v. Moody, 22 App. D. C. 148 (1903). 

42 Blake v. United States, 103 U. S. 227, 26 L. ed. 462 (1880). 

43 Bennett v. United States, 19 Ct. Cl. (1884). 

44 See supra note 27. 

45 Ex parte Blackington, supra note 

46 27 Stat. 717 (1893), 34 U. S. C. 1946) § 196 (Navy); 26 Stat. 158 (1890), 
10 U. S. C. (1940) 651 (Army ‘. 

4718 Stat. 484 (1875), 34 U. C. (1940) §201 (Navy) room during 
the war by 55 Stat. 799 ioat), 34 U. S. C. Supp. III (1943) § 201 b. 
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eral, if a court can find that the incumbent is required to take an oath 
this fact is helpful in arriving at the conclusion that a particular po- 
sition is an office.** Although both enlisted men and officers are re- 
quired to take an oath, the Selective Service Act says that “an ‘in- 
ducted man’ is a man who has become a member of the land or naval 
forces through the operation of the Selective Service System,” ** and 
the District Court of Massachusetts very recently held that an induc- 
tion into the armed forces is complete before the oath is taken,®° de- 
spite the precedent of old United States Supreme Court decisions 
stating that the taking of the oath is the pivotal act which changes the 
status of a civilian to that of soldier..** 

By the preponderance of decisions, and statutory differentiations 
between enlisted men and officers, it may be considered well settled 
that an enlisted man is not an officer under the United States. This 
being so, neither the state constitutional prohibitions nor the common 
law doctrine of incompatibility of offices should cause a forfeiture of 
state office by incumbent’s induction into the service as an enlisted 
man. It is only the state officer who has been commissioned in the 
United States Army or Navy who may find himself faced with the 
almost insurmountable hurdles hereinafter discussed. 


State Constitutional Provisions 


State constitutional prohibitions against the holding of a state office 
and any office of trust or profit under the United States at the same 
time are self-executing.°? They should be construed so as to give 
persons the privilege of holding government offices** and not to affect 


48 Truitt v. Collins, 122 Md. 526, 89 Atl. 850 (1914). There the court said: 
“The duty to take an oath of office has been considered in many cases as a 
strong circumstance in determining the character of the position, and this cri- 
terion is considered in this state to be of the greatest importance. In School 
Commissioners v. Goldsborough, 90 Md. 193, 44 A. 1055, Judge McSherry, 
adopting Collins v. New York, 3 Hun. (N. Y.) 680, and Bunn v. People, 45 Ill. 
397, said ‘Probably the true test to distinguish officers from simple servants 
. . . is the obligation to take the oath prescribed by law.’” But see Wootton 
v. Smith, 145 N. C. 476, 59 S. E. 649 (1907), where it was said that an oath 
should not be determinative, because an oath is required of all administrators, 
executors, guardians, attorneys, etc. 

49 Supra note 32, at §313 (b) (2). 

50 United States v. Smith, 47 F. Supp. 607 (Mass. 1942). 

51 In re Morrissey, In re Grimley, both supra note 27. 

52 People v. Village of Maywood, 381 Ill. 337, 45 N. E. (2d) 617 (1942); 
Wimberly v. Deacon, — Okla. —, 144 P. (2d) 447 (1944); Commonwealth 
v. Smith, 343 Pa. 446, 23 A. (2d) 440 (1942); DeTurk v. Commonwealth, 129 
Pa. 151, 18 Atl. 757 (1889). 

53 People v. Turner, 20 Cal. 142 (1862); Baker v. Dixon, 295 Ky. 279, 174 
S. W. (2d) 410 (1943); State v. Grayston, 349 Mo. 700, 163 S. W. (2) 335 
(1942); Gullickson v. Mitchell, 113 Mont. 359, 126 P. (2d) 1106 (1942); 
People v. Green, 58 N. Y. 295 (1874); Carpenter v. Sheppard, 135 Tex. 413, 
145 S. W. (2d) 562 (1940), cert. den. 312 U. S. 697, 61 Sup. Ct. 734, 85 L. ed. 
1132 (1941); Critchlow v. Monson, 102 Utah 378, 131 P. (2d) 794 (1942); 
State v. Wyson, 125 W. Va. 369, 24 S. E. (2d) 463 (1943); Martin v. Smith, 
239 Wisc. 314, 1 N. W. (2d) 163 (1941). 
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positions which are not strictly speaking “offices.” °* These pro- 
visions were aimed at political office-seekers who might strive to draw 
two full-time salaries from positions incompatible and impossible of 
simultaneous performance ; °° to prevent a separation of allegiance or 
diversion of loyalty justly due to the sovereign state, to which the 
officer is in the first instance bound, and thus obviate any encroach- 
ments by the Federal Government upon the rights of the states.* 
All the courts are unanimous that public policy determines what 
offices are incompatible at common law, and the public policy of a 
particular state as declared by its highest court determines whether 
the offices in question will be found within or without the constitu- 
tional inhibitions. 

The weight of authority concludes that neither an officer nor an 
enlisted man, whose services is of a reserve or temporary status, is 
considered as holding an office under the United States such as dis- 
qualifies him from holding and retaining a state office under these 
constitutional provisions. Further, Pennsylvania appears to be the 
only state declaring an enlisted man as within the prohibition.** 

In arriving at their conclusions as to whether an office comes within 
the constitutional provision, the courts have used various reasoning. 
A Missouri court held that a state judge called into active service with 
the National Guard was not within the meaning of the constitutional 
prohibition, saying: “Historically the ‘militia’ or ‘militiamen’ have 
been held to comprehend every temporary citizen-soldier who in time 
of war or emergency forsakes his civilian pursuits to enter for the 
duration the active military service of his country.” °® The quotation 
was cited as the foundation for the decision in a North Carolina case 
that the militia-saving clause in the state constitution included tem- 
porary officers in the United States Army during the war.°° A Texas 
court reasoned that 


Relator was a member of the National Guard of Texas and an 
officer in it when he was called into service for National military 


54 McLain v. State, 71 Ga. 279 (1883); Branham v. Lange, 16 Ind. 497 
(1861) ; Lindsey v. Att’y Gen., 33 Miss. 508 (1854); Goettman v. New York, 
6 Hun. 132 (N. Y. 1875) ; State v. Mason, 61 Ohio St. 62, 55 N. E. 167 (1899) ; 
Martin v. Smith, supra note 53. 

55 Critchlow v. Monson, supra note 53. 

56 DeTurk v. Commonwealth, supra note 52. 

57 Perkins v. Manning, 59 Ariz. 60, 112 P. (2d) 857 (1942); Bryan v. Cattell, 
15 Iowa 538 (1864); Abry v. Gray, 58 Kans. 148, 48 Pac. 577 (1897); Koby- 
larz v. Mercer, 130 N. J. L. 44, 31 A. (2d) 208 (1943); Reppucci v. Hudson 
County, 130 N. J. L. 22, 31 A. (2d) 215 (1943). 

58 Commonwealth v. Holleran, supra note 1. 

59 State v. Grayston, supra note 53. 

(isa) re Advisory Opinion to Governor, 223 N. C. 845, 28 S. E. (2d) 567 
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duty. . . . He was called to serve in the United States Army 

. . because he was an officer in the National Guard of Texas 
and for no other reason. If he had not been an officer in the 
National Guard, he would not have been subject to call by the 
Congress or by the President. Wherever Relator goes while 
under such call, he still will be, so far as Texas is concerned, an 
officer in its National Guard.* 


A different line of reasoning was shown in a California case where 
it was declared that such state constitutional prohibitions cannot be 
applied so as to discourage public employees from rendering military 
or naval service, deter them from answering, or inducing them to 
evade call to such service.** Kentucky ** and West Virginia ** courts 
have called upon the intention of the framers of their Constitutions 
which could not have been to cause a citizen to forfeit any of his 
rights while temporarily engaged in service to maintain the Consti- 
tution. 

Prior to the present war, there were many decisions—indeed, the 
weight of authority—finding forfeiture of state office, based upon a 
strict interpretation of the state constitutional provision.* The rea- 
soning was simple: the state constitutions are not ambiguous and if 
it be found that the incumbent is an officer of the United States, it is 
hard to see how operation of the limitation can be prevented. How- 


ever, since the beginning of the present war, the majority of opinions 
have held against forfeiture of state office even though the incumbent 
has become an officer of the United States.” 


61 Carpenter v. Sheppard, supra note 53. 

62 People v. Sischo, 23 Cal. (2d) 478, 144 P. (2d) 785 (1943). 

63 Baker v. Dixon, supra note 53. 

64 State v. Wysong, supra note 53. By this decision, the newly elected attor- 
ney general was able to be sworn into office although he had accepted a com- 
mission in the Army. 

65 Fekete v. East St. Louis, supra note 14; Cornwell v. Allen, 21 Ind. 516 
(1863) ; Mehringer v. State, 20 Ind. 103 (1863); Kerr v. Jones, 19 Ind. 351 
(1862) ; Taylor v. Commonwealth, 26 Ky. 401 (1830); State v. Jersey City, 
63 N. J. L. 96, 42 Atl. 782 (1899), rev'd on other grounds, 63 N. J. L. 634, 
44 Atl. 709 (1899); People v. Drake, 43 App. Div. 325, 60 N. Y. S. 309 (1900), 
aff'd 161 N. Y. 642, 57 N. E. 1122 (1900); Lowe v. State, supra note 23; 
Texas v. DeGress, supra note 23; Hill v. Territory of Washington, 2 Wash. 
Terr. 147 (1882). 

Prior to World War II, all but two decisions found forfeiture with respect to 
commissioned officers. Neither of these two appears to provide authority for 
the present-day line of cases declaring no forfeiture. In Reed v. Sehon, 2 Cal. 
App. 55, 83 Pac. 77 (1905), the constitutional question was raised regarding a 
mayor in California who was at the same time an officer on the retired list. 
Distinction was made between an officer on the active list and an officer on the 
retired list in the holding that a person could retain both. See also, Ex parte 
Dailey, 93 Tex. Crim. App. 68, 246 S. W. 91 (1922), where the court made a 
distinction between National Guard officers on active duty and those who 
were not. 

86 People v. Sishco, supra note 62; In re Advisory Opinion to Governor, 150 
Fla. 556, 8 So. (2d) 27, 151 Fla. 44, 9 So. (2d) 172 (1942); Baker v. Dixon, 
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It should be noted that there are slight differences in wording of 
the various constitutions that could logically dictate opposite conclu- 
sions under the same set of facts. For instance, the Pennsylvania 
Constitution prohibits a state officer from holding “an office or ap- 
pointment of trust or profit under the United States.” ®* The North 
Carolina Constitution forbids the incumbent of a state office from 
holding “any office or place of trust or profit under the United 
States.” ** The meaning of “office” in the Pennsylvania Constitution 
was strained to include an enlisted man so that one inducted into the 
service forfeits his state office there, while North Carolina by its con- 
struction of the meaning of “militia” finds inductees have not for- 
feited their state office although the language of the North Carolina 
Constitution might well include an enlisted man as holding a place 
of trust or profit under the United States. 


Statutory Provisions Saving State Offices to Servicemen 


Although constitutional prohibitions against dual office-holding, if 
applicable, would override any statute enacted to save to servicemen 
their state offices while serving the United States,”° the tendency today 
is for the courts to find the constitutional provisions inapplicable and 
uphold the state statutes.” 

It is submitted that the more correct approach would have been for 
the courts to declare that it was the people’s prerogative to avoid such 
forfeitures by proper constitutional amendment, and not for the legis- 


State v. Grayston, Gullickson v. Mitchell, all supra note 53; In re Advisory 
Opinion to Governor, supra note 60; Frazier v. Elmore, 180 Tenn. 232, 173 
S. W. (2d) 563 (1943) ; Carpenter. v. Sheppard, Critchlow v. Monson, both 
supra note 53; City of Lynchburg v. Suttenfield, 177 Va. 212, 13 S. E. (2d) 323 
(1941) ; State v. Wysong, supra note 53. Contra: State v. Roth, supra note 
44; Commonwealth v. Smith, Wimberly v. Deacon, People v. Village of May- 
wood, all supra note 52. 

67 Pennsylvania Constitution, Art. XII, sec. 2. 

68 North Carolina Constitution, Art. XIV, sec. 7. 

69 In fact, in Doyle v. Raleigh, 89 N. C. 133 (1883), the court said that the 
word “place” was inserted to avoid evasions in giving too technical a meaning 
to the word “office.” 

7° This would not be true in Pennsylvania, however, for the reason that Ar- 
ticle XII, sec. 2, gives the legislature the power to declare what offices are in- 
compatible. 

71 People v. Sischo, supra note 62, and McCoy v. Los Angeles County, 18 Cal. 
(2d) 193, 114 P. (2d) 569 (1941) (upholding the California law); In re Ad- 
visory Opinion to Governor, supra note 66 (upholding the Florida statute which 
is applicable only at the discretion of the governor); Leonard v. Kratoville, 
179 Misc. 37, 37 N. Y. S. (2d) 211 (1942) (upholding the New York law) ; 
In re Advisory Opinion to Governor, supra note 60 (upholding the North Caro- 
lina law); State v. Shell, 61 Ohio App. 555, 50 N. E. (2d) 568 (1943) (Ohio 
law upheld with respect to county officers); Frazier v. Elmore, supra note 66 
(upholding Tennessee law); Critchlow v. Monson, supra note 53 (upholding 
Utah aa fe City of Lynchburg v. Suttenfield, supra note 66 (upholding Vir- 

ginia law 
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latures or the courts in effect to change the constitution. Of course, 
this would have meant finding forfeiture of office in many cases, for 
it is realized that the courts reasoned as they did only in an effort to 
save these offices to servicemen because in many states amendment to 
the constitution could not be effected in time to aid the servicemen of 
this war, if at all. Nevertheless, amendment to the state constitutions 
appears the only sound, legal manner, proper under our American 
system of constitutional law, to nullify the effect of the state constitu- 
tion. Texas has so amended its Constitution,”* and the Texas courts 
have left to them only the question of interpretation as to what offices 
and officers are included in the saving clause.”* 


Common Law Doctrine of Incompatibility of Offices 

The concept of incompatibility of offices is important because it 
may apply in the absence of constitutional limitations, or where they 
are inapplicable, and also because, regardless of the constitutional 
limitations, courts sometimes consider the doctrine to add weight to 
their conclusions. 

The settled rule of the common law prohibits a public officer from 
holding two incompatible offices at the same time, and at common 
law two offices are incompatible when their functions or duties are 
inconsistent."* Considerations of public policy determine what offices 


are incompatible.** The courts are almost unanimous in holding that 
mere physical inability to perform the duties of both offices personally 
does not constitute incompatibility.** Rather, the test of incompati- 
bility is whether the offices are subordinate to one another in impor- 
tant and principal duties. ** However, if the offices are incompatible, 


72Texas Constitution, Art. 16, secs. 33, 40. 

73 See Carpenter v. Sheppard, supra note 53, and Cramer v. Shepard, 140 Tex. 
271, 167 S. W. (2d) 147 (1942). 

74 Bryan v. Cattell, Abry v. Gray, both supra note 57; Howard v. Harring- 
ton, 114 Me. 443, 96 Atl. 769 (1916); Kenny v. Goergen, 36 Minn. 190, 31 N. 
W. 210 (1886); People v. Green, supra note 53; Rex v. Tizzard, 9 Barn. & C. 
418, 109 Eng. Repr. 155 (1829). 

75 Perkins v. Manning, Bryan v. Cattell, Abry v. Gray, all supra note 57; 
Commonwealth v. Holleran, supra note 1. 

78 People v. Rapsey, 16 Cal. (2d) 636, 107 P. (2d) 388 (1940); Yonkey v. State, 
27 Ind. 236 (1866); State v. Anderson, 155 Iowa 271, 136 N. W. 128 (1912); 
Bryan v. Cattell, supra note 57; Dyche v. Davis, 92 Kans. 971, 142 Pac. 264 
(1914) ; Abry v. Gray, supra note 57; Baker v. Dixon, supra note 53; In re 
Opinion of the Justices, 307 Mass. 613, 29 N. E. (2d) 738 (1940); Walker v. 
Bus, 135 Mo. 325, 36 S. W. 636 (1896); State v. Lusk, 48 Mo. 242 (1871); 
State v. Wait, 92 Neb. 313, 138 N. W. 159 (1912); Kobylarz v. Mercer, supra 
note 57; People v. Green, supra note 74; State v. Goff, 15 R. I. 505, 9 Atl. 226 
(1887) ; State v. Wysong, supra note 53. Contra: Perkins vy. Manning, supra 
note 75; Commonwealth v. Holleran, supra note 1. 

77 Tappan v. Helena Fed. Sav. & Loan Ass’n, 193 Ark. 1023, 104 S. W. (2d) 
458 (1937); Bryan v. Cattell, supra note 57; Lilly v. Jones, 158 Md. 260, 148 
Atl. 434 (1930); Weza v. Auditor General, 297 Mich. 686, 298 N. W. 368 
(1941) ; Haymaker vy. State, 22 N. M. 400, 163 Pac. 248 (1917). 
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acceptance of the second vacates the first; ** and an officer’s resigna- 
tion of the second after, by its acceptance, he has vacated the first, 
cannot restore him or otherwise affect the first.’® 

An old Iowa case is heavily relied upon in later decisions, Bryan v. 
Cattell, in which it was held that public policy did not require that a 
state office be vacated where the incumbent accepted a commission 
under the United States; that physical inability to perform both 
offices did not constitute incompatibility, nor did he abandon his 
office when he temporarily disabled himself from performing the du- 
ties of his state office. It was declared that incompatibility must arise 
from the nature of the duties of the office, and that to hold otherwise: 


plaintiff would have surrendered his office if he had volunteered 
and gone into the service as a private. The acceptance of a cap- 
taincy would not change it, for his obligation to continue in the 
service would be no greater in the one case than in the other. 
The effect of such a rule would be to have the vacancy depend 
not upon the acceptance of an office, but upon a particular em- 
ployment. And yet this will scarcely be claimed.*° 


It has been said that under constitutional provisions prohibiting 
double office-holding, the question whether the two offices are incom- 
patible is immaterial.*t This reasoning is acceptable where it covers 
the facts, but consideration of the common law rule could hardly be 


foreclosed by the bulk of legislation pertaining to dual office-holding.*? 

Nevertheless, there are not many cases relying solely upon the 
common law doctrine of incompatibility where military personnel are 
involved, because such persons, if commissioned officers, are clearly 
holding office under the United States and are covered by the con- 


78 Perkins v. Manning, supra note 57; State v. Hutt, 2 Ark. 282 (1839); 
People v. Leonard, 73 Cal. 230, 14 Pac. 583 (1887); Magie v. Stoddard, 25 
Conn. 565 (1857) ; People v. Hanifan, 96 Ill. 420 (1880); Kerr v. Jones, supra 
note 65; Howard v. Harrington, supra note 74; Peoler v. Reed, 73 Me. 129 
(1882); Att’y General v. Oakman, 126 Mich. 717, 86 N. W. 151 (1901); 
Cotton v. Phillips, 56 N. H. 220 (1875); Kobylarz v. Mercer, supra note 57; 
State v. Jersey City, supra note 65; Davenport v. New York, 67 N. Y. 456 
(1876) ; State v. Mason, 61 Ohio St. 513, 56 N. E. 468 (1899); State v. Goff, 
supra note 76; Calloway v. Sturm, 1 Keisk. 764 (Tenn. 1890) ; Biencourt v. 
Parker, 27 Tex. 558 (1864); Shell v. Cousins, 77 Va. 328 (1883); State v. 
Jones, 130 Wisc. 572, 110 N. W. 431 (1907). 

79 Shell v. Cousins, supra note 78. However, in Pennsylvania, one holding 
two incompatible offices is allowed to elect which he desires to resign, and if 
he declines or neglects to make a choice the court determines which office he 
should be compelled to relinquish. Commonwealth v. Snyder, 294 Pa. 555, 141 
Atl. 748 (1929) ; Commonwealth y. Haeseler, 161 Pa. 92, 7, 28 Atl. 1014 (1894). 

80 Bryan v. Cattell, supra note 57, at 551. This is strong dictum against the 
conclusion in Commonwealth v. Holleran, supra note 1, that an enlisted man 
holds office under the United States. 

81 Harris v. Watson, 201 N. C. 661, 161 S. E. 215 (1931). 

82 Howard v. Harrington, supra note 74; Wimberly v. Deacon, supra note 52. 
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stitutional prohibitions. Therefore, Perkins v. Manning ® stands out 
because there was no disability under the Arizona Constitution. It 
was decided there that the office of major in the National Guard on 
active duty was incompatible with that of superintendent of health, 
and, contrary to the weight of authority, that physical inability to 
perform the duties of both offices made the two incompatible.** In 
an early New Jersey case,** it was also held that both at common law 
and under the statute pertaining to the case, the offices of colonel in 
the Army and commissioner were incompatible, because of the physi- 
cal inability to perform the duties of both a military and civil office. 
However, it seems that New Jersey has reversed itself for two later 
cases have held that 


It would be plainly distortive of the doctrine of incompati- 
bility to hold that temporary enlistment in the military service 
during the war emergency served to terminate tenure of civil 
office. It may be for a brief period or it may extend beyond the 
term of his civil office, but the design was to render the service 
owing by every citizen to his government in time of national 
need; and such is not within the spirit of common law incom- 
patibility.*¢ 


It appears, then, that the weight of authority is that physical ina- 
bility to perform the duties of both offices is not the test of incompati- 
bility, and only by holding against the weight of authority can a court 
say that holding military office under the United States is incompati- 
ble with state office-holding. 


Conclusion 


Almost every state has a prohibition against double office-holding, 
Arizona the only known exception. However, not all offices come 
within these prohibitions. A county or municipal officer might not 
be affected. There are also numerous provisions excepting militia 
officers, legislators, naval reserves, etc. Texas amended its Consti- 
tution so as to include a very broad excepting clause. 

Many states have enacted legislation to save to servicemen their 
state offices and so far none has been found unconstitutional, although 
not all have been before the courts. 


83 Supra note 57. 

84 The court relied strongly on 5 Bac. Apr. Title “Offices and Officers,” sec- 
tion k, citing the rule that came from Lord Coke: “Offices are said to be in- 
compatible and inconsistent, so as to be executed by the same person, when, 
— the multiplicity of business in them they cannot be exercised with care and 
ability.” 

85 State v. Jersey City, supra note 65. 

86 Kobylarz v. Mercer, supra note 57, at 212; followed in Reppucci v. Hudson 
County, supra note 57. 

6 
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Of the many cases which have arisen during the present war in- 
volving the right of servicemen to retain state offices while serving in 
the armed forces of the United States, only Commonwealth v. Hol- 
leran, supra, has found that the state office was vacated by the service- 
man’s induction. These cases usually arise under the state constitu- 
tional provisions prohibiting any state officer from holding an office 
of trust or profit under the United States, and if for no other reason, 
the enlisted man should not be held to have forfeited his state office 
since he is not holding an “office” under the United States. 

In the cases involving commissioned officers, the courts have fol- 
lowed diverse reasoning to save for them their state offices. The 
verbiage concerning the intent of the framers of the constitution, used 
in order to find that a constitutional provision does not mean what it 
says, smacks of judicial legislation. Although all courts will agree 
that forfeitures should be avoided wherever possible, when the facts 
are within the provisions of state constitutions the courts are violating 
their oaths to the constitution when they fail to heed its commands. 

Comparing decisions during the present war with cases based on 
similar facts arising during the last World War suggests a reversal 
in public policy which may have come about through the change in 
social consciousness wrought by the ten-year depression and the in- 
fluence of social reforms thereby ushered in. There is also probably 
more public indifference to having persons on two public payrolls at 
the same time, and a desire to save to honorable servicemen hard-won 
state or municipal offices. Decisions concluding that state offices are 
not forfeited by a temporary engagement in the armed services are to 
be favored but are acceptable only where it is found that the incum- 
bent’s occupancy of the office is suspended with the right preserved 
to him to resume his duties upon honorable discharge from the serv- 
ice. To hold otherwise would be to burden the government with the 
expense of two salaries where only one office was performed. 

Joun C. Bacon. 


RECENT TRENDS IN TRADE DISPARAGEMENT DOCTRINES IN 
RELATION TO UNFAIR COMPETITION 


The law relating to false disparagement of goods, causing injury 
to property rights of commercial value or to the more intangible 
interests defined as good will, was late in receiving judicial recogni- 
tion. Its development since then has been slow, and only recently 
have there been signs of its probable expansion to a point where the 
honest trader is accorded secure protection in his right to conduct his 
lawful business without unwarranted interference of this nature from 
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unscrupulous participants in the mercantile world. It has become 
inescapably evident in the last decade that the existence of a democ- 
racy based on free enterprise and allowing to the individual the 
maximum personal liberty compatible with orderly society—a goal we 
still aim at zealously in America—depends heavily on the fostering 
of new and expanding legitimate enterprises by the federal and state 
governments and their instrumentalities. Consequently, the problem 
of deciding to what extent the honest trader should be shielded from 
false and unjustifiable statements about the quality of his goods is a 
most serious one for the courts to consider, going far beyond the 
mere equitable settlement of particular controversies. 

Inadequate protection manifestly increases the risk of carrying on 
business ventures, materially discouraging the attainment of a flour- 
ishing economy. To what extent this is true it is impossible to ascer- 
tain with mathematical precision; a field of complex and intangible 
human relationships such as here involved defies punctilious measure- 
ment. This relative uncertainty makes it easy to forget that the 
problem is there at all; but it is the responsibility of an alert judiciary 
to keep in mind the broader aspects and consequences of the doc- 
trines it evolves. 

A modern phenomenon operating to protect the legitimate trader 
in a general way against various types of unethical competitive prac- 
tices is the rapid development of the law of unfair competition, 
articulated by the American courts with commendable realism and 
progressiveness. But what of the trader whose products are un- 
justifiably discredited by one not a competitor in the usually under- 
stood meaning of the term? 

A recent case, Advance Music Corporation vy. American Tobacco 
Company,’ invites re-examination of the doctrines of trade disparage- 
ment and unfair competition, as well as what relationship, if any, 
each bears to the other. A publisher of popular songs filed suit 
against a large cigarette manufacturer and its advertising agency, 
alleging that defendants, respectively, sponsor and produce a weekly 
radio program entitled “Your Hit Parade,” setting forth in addition, 
the following facts: 

Each week defendants undertake to represent on the program that 

153 N. Y. S. (2d) 337 (APR. Div. 1945), rev’g 51 N. Y. S. (2d) 692 (Sup. 
Ct. 1944), which rev’d 50 N S. (2d) 287 (Sup. Ct. 1944). See also - 
opinion of Knox, J., in Remick Music Corp. v. American Tobacco Co., 57 F 
Supp. 475 (S. D. N. Y. 1944), a case involving substantially the same questions 
of law, wherein the merit of plaintiff’s cause was recognized, and the complaint 
dismissed solely on the ground that the decision in Erie R. R. v. Tompkins, 304 
U. S. 64, 58 Sup. Ct. 817, 82 L. ed. 1188 (1938), permitted no other result, the 


state court having meanwhile rendered its decision that no cause of action was 
stated by the complaint in the first Advance case. 
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ten particular songs of their selection, listed in order, are currently 
the nation’s ten most popular songs in the order specified, and that 
these ratings are based on an accurate and extensive survey con- 
ducted by them. Defendants also prepare and widely disseminate 
weekly lists of the songs selected, and hold themselves out as pecu- 
liarly qualified to make such surveys. The program, as the result of 
a costly and extensive advertising promotion campaign over a ten- 
year period, has come to be associated in the public mind as an 
arbiter of songs, and an accurate index of song popularity, with an 
audience of 15,000,000 listeners. 

Plaintiff alleges that defendants either fail to make or disregard 
the results of the surveys, but rather select songs arbitrarily and 
capriciously; that in furtherance of their own pecuniary ends, de- 
fendants deliberately juggle the order of popularity each week to 
create a “horserace” effect, thus widening illegitimately its advertis- 
ing impact by stimulating audience interest; that in so doing, de- 
fendants have rated certain of plaintiff’s songs lower than their 
proper order or omitted them entirely from the program in contraven- 
tion of any reasonable standards for ascertaining song popularity, 
such as record and sheet music sales and radio performances. 

The effect of defendants’ acts, it is further alleged, is to cause the 
public generally and music dealers, band leaders, artists, entertainers 
and others to believe erroneously that songs of other publishers out- 
rank plaintiff’s in popularity, causing them to buy the former in 
preference to the latter; that, consequently, plaintiff has been de- 
prived of sales and other sources of revenue it would have received 
had defendants either conducted its survey properly and published the 
results accurately or omitted to act altogether. Plaintiff specifically 
alleges fraud and malice, but losses of particular sales are not claimed. 
This complaint was held not to state a valid cause of action. 

Three causes of action are alleged. Two seek a remedy at law; 
one being framed on negligent use of words, the other on fraud. 
These are beyond the scope of this discussion. The third seeks 
equitable relief. 

The case brings into focus an important question, namely: Does a 
court of equity have the power to restrain the publication of false 
statements disparaging the quality of a trader’s goods when the latter 
is unable to show special damages and the disparager is not, according 
to ordinary parlance, his business competitor ? 

Even if a remedy at law is granted, it seems clear that such will be 
far from adequate to protect plaintiff’s interests fully. It is also 
apparent that if plaintiff is entitled to relief at all, the preliminary 
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grounds for equity jurisdiction are present in view of the impossi- 
bility of a remotely accurate measurement of damages? and the de- 
sirability of relieving plaintiff from the burden of numerous actions 
at law to protect his future rights. 


I 


In analyzing the facts it is not easy to decide under what theory 
of liability they should be properly classified. The two theories 
most pertinent are disparagement of goods and unfair competition. 
Although the two overlap in certain ways, their applicability can be 
understood best by tracing briefly the separate development of each. 

The law of defamation was first limited to libel or slander of 
personal character, out of which grew the doctrine of slander of title, 
and thereafter as a further offshoot, the action variously termed 
“slander of goods,” “disparagement of property” and “trade libel.”’* 
It has been observed that: 

Because of the unfortunate association with “slander,” a sug- 
posed analogy to defamation has hung over the tort like a fog, 
concealing its real character, and has had great influence upon 


its development, the plaintiff’s title of property seems to have 
been regarded as somehow personified and so defamed.‘ 


A most important result has been that courts have applied to dis- 


paragement of property the rule that equity, in the interests of free 


speech and trial by jury, will not enjoin the publication of libel or 
slander.® 


In the field of social and political relations, the rule is most de- 
sirable as avoiding undue interference with criticism and discussion 
of the character and conduct of individuals whose actions affect com- 
munity life,* and for the same reason the privilege of “fair comment” 
is generally accorded to publishers in defamation at law. In com- 
mercial relationships, however, “trade libels” interfering with a pres- 
ent or prospective economic advantage involve no such issues. Nor 


2 Watson v. Sutherland, 5 Wall. 74, 18 L. ed. 580 (U. S. 1866) ; McClintock, 
Eguity (1936) pp. 65, 237. 

3 Prosser, Torts (1941) p. 1036. 

4 Id. at p. 1037. To escape this erroneous analogy, and in recognition of the 
tort’s broader aspects of interference with commercial relations, Prosser favors 
use of the classification “injurious falsehood” coined by Sir John Salmond, but 
the term has not been adopted by the courts probably because the bulk of the 
cases have involved disparagement of the title or quality of property. 

5 Kidd v. Horry, 28 Fed. 773 (C. C. Pa. 1886); American Malting Co. v. 
Keitel, 217 Fed. 672 ( S. D. N. Y. 1914); Boston Diatite Co. v. Florence Mfg. 
Co., 114 Mass. 69 (1873); A. Hollander & Son v. Jos. Hollander, Inc., 117 
N. J. Eq. 578, 177 Atl. 80 (1935); Marlin Firearms Co. v. Shields, 171 N. Y. 
384, 64 N. E. 163 (1902). : : 

6For a thorough discussion of this subject see Pound, Equitable Relief 
against Defamation and Injuries to Personality (1916) 29 Harv. L. Rev. 640. 
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is the jury trial necessary in the usual case where the falsity and 
injurious effect is conceded. In fact, there is nothing’ to prevent a 
court of equity from submitting these narrow issues to a jury.’ One 
learned writer laid bare the fallacies in this “supposed analogy,” 
pointing out that the courts, in attempting properly to protect legiti- 
mate commercial interests, actually exercised injunctive power by 
tacking to the tort additional elements of equity jurisdiction, such as 
threats, coercion and intimidation. He observes: 


In substance the traditional doctrine puts anyone’s business at 
the mercy of any insolvent malicious defamer who has sufficient 
imagination to lay out a skillful campaign of extortion.® 


In late years courts have recognized the validity of his arguments,® 
and the doctrine may now be considered firmly interred after a recent 
well-reasoned decision, comprehensively discussing the authorities, 
and involving a trader’s disparagement both of his rival’s product 
and business methods, holding: 


The irrelevance of “free speech” and “libel is for a jury” 
are patent. Freedom of discussion of public issues does not 
demand lack of “previous restraint” for injury to private indi- 
viduals. ... 

We are quite willing to repudiate the “waning doctrine that 
equity will not restrain a trade libel.” We are further willing 
to do so directly and without hiding behind the other equitable 
principles put forward in some of the cases.’° 


The requirements for a cause of action in disparagement are proof 
of publication of a false statement or opinion derogatory to plaintiff's 
quality of goods, or of a kind calculated to prevent others from deal- 
ing with him and substantially causing this result.‘ In addition, 
where there is no breach of pre-existing contract, plaintiff in nearly 
all cases must prove special damages of a pecuniary nature by speci- 


7 Brown v. Greer, 16 Ariz. 215, 141 Pac. 841 (1914); Sherman v. Randolph, 
13 Okla. 224, 74 Pac. 102 (1903). Gunsaullus v. Pettit, 46 Ohio St. 27, 17 N. E. 
231 (1888); Johnson v. Taylor, 106 Ind. 89, 5 N. E. 732 (1886). Contra: 
Brown v. Kalamazoo Circuit Judge, 75 Mich. 274, 42 N. W. 827 (1889); 
Callanan v. Judd, 23 Wis. 343 (1868) ; McClintock, op. cit. supra note 2, at 15. 

8 Pound, supra note 6, at 668. 

® Allen Mfg. Co. v. Smith, 224 App. Div. 187, 229 N. Y. S. 692 (1928); 
Gardella v. Log Cabin Products Co., 89 F. (2d) 891 (C. C. A. 2d, 1937); Nann 
v. Raimist, 255 N. Y. 307, 174 N. mS 690 (1931); Singer v. Romerrick Reality 
Corp., 255 App. Div. 715, 718, 5 N. Y. S. (2d) 607 (1938) ; ae Savings 
& Building Ass’n v. Isbell, 101 S. W. (2d) 1029 (Tex. Civ. ‘App 937). 

10 Black & Yates v. Mahogany Ass’n, 129 F. (2d) 227, 231 (ec. ¢ A. 3d, 1941), 
cert. den. 317 U. S. 672, 63 Sup. Ct. 76, 87 L. ed. 539 (1942). 

11 Prosser, op. cit. supra note 3, at 1041. For more complete treatment of the 
requirements see Note (1945) 33 Gro. L. J. 213, based on the principal case. 
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fying losses of particular sales.1* This harsh requirement, especially 
when coupled with the doctrine that equity will not enjoin “trade 
libels,” has had the effect of leaving a serious and genuine wrong 
without a remedy.** A few cases have relaxed the requirement in 
situations where, from the nature of the plaintiff’s business, the 
showing of a loss of particular sales is virtually impossible,’* but this 
view has been by no means followed generally. 

Malice was announced as a requirement during the early develop- 
ment of disparagement law—another hangover from defamation. 
However, the relaxation has been so marked that the courts today 
either say that malice will be presumed from the fact of disparage- 
ment or that it means no more than a simple lack of justification, 
cause or excuse, which latter seems clearly the proper rule.’® As to 
privilege, it is generally held that the disparager loses any privilege 
he might claim if the publication is an excessive one, or if he knows 
his statement is false, or is actuated by an improper motive.*® In 
view of this limitation, it is clear that defendant in the principal case 
can claim no privilege, nor need we dwell further on plaintiff’s meet- 
ing the requirement that malice is shown. 

In short, the only element lacking in plaintiff’s case under modern 
theories of trade disparagement is inability to prove special damages. 
Relief could be obtained by applying the liberal view, though this 


would run counter to the great weight of authority. Where there 


12 National Refining Co. v. Benzo Gas Motor Fuel Co., 20 F. (2d) 763 (C. C. 
A. 8th, 1927), cert. den. 275 U. S. 570, 48 Sup. Ct. 157, 72 L. ed. 431 (1927) ; 
Life Printing. & Publishing Co. v. Field, 324 Ill. App. 254, 58 N. E. (2d) 307 
(1944) ; Shaw Cleaners & Dyers v. Des Moines Dress Club, 215 Iowa 1130, 
245 N. W. 231 (1932); Tower v. Crosby, 214 App. Div. 392, 212 N. Y. S. 219 
(1925) ;. Tobias v. Harland, 4 Wend. 537 (N. Y. 1830); Prosser, op. cit. supra 
note 3, at 1044; Note (1933) 86 A. L. R. 848. 

13 Prosser, op. cit. supra note 3, at 1045. 

14 Ratcliffe v. Evans [1892], 2 Q. B. 524; Paramount Pictures v. Leader 
Press, 106 F. (2d) 229 (C. C. A. 9th, 1939); Wright v. Coules, 4 Cal. App. 
343, 87 Pac. 809 (1906) ; Weiss v. Whittemore, 28 Mich. 366 (1873); Trenton 
Mutual Life & Fire Ins. Co. v. Perrine, 23 N. J. L. 402 (1852); Ellsworth v. 
Martindale-Hubbell Law Directory, Inc., 68 N. D. 432, 280 N. W. 879 (1938) ; 
Houston Chronicle Pub. Co. v. Martin, 5 S. W. (2d) 170 (Tex. Civ. App. 
1928), mod. on second appeal 64 S. W. (2d) 816 (Tex. Civ. App. 1933). See 
Erick Bowman Remedy Co. v. Jensen Salsbery Laboratories, Inc., 17 F. (2d) 
255 (C. C. A. 8th, 1928) ; Denney v. Northwestern Credit Ass’n, 55 Wash. 331, 
104 Pac. 769 (1909); Prosser, op. cit. supra note 3, at 1045; Smith, Dis- 
paragement of Property (1913) 13 Cor. L. Rev. 13, 121. 

15 Western Counties Manure Co. v. Lawes Chem. Manure Co., L. R. 9 Ex. 
218, 43 L. J. Ex. 171 (1871); Royal Baking Powder Co. v. Wright, Crossley 
& Co., 18 Rep. Pat. Cas. 95, 99 (1900); Manitoba Free Press v. Nagy, 27 
C. L. T. 783, 39 Can. S. C. Rep. 340, 9 Ann. Cas. 816 (1907); Prosser, op. cit. 
supra note 3, at 1043; Smith, supra note 14, at 18-25. 

16 Froslee v. Lund’s State Bank, 131 Minn. 435, 155 N. W. 619 (1915); Law- 
less v. Muller, 99 N. J. L. 9, 123 Atl. 104 (1923); Rosenberg v. Mason, 157 
ba = 160 S. E. 190 (1931); Joseph v. Baars, 142 Wis. 390, 125 N. W. 913 
(1910). 
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has been an allegation of actual as distinguished from speculative 
damage, though only a general loss of business can be shown, there 
is little justification for denying relief..7 A relaxation of the re- 
quirement in the Advance case seems eminently sound, since it would 
be impossible from the very nature of the plaintiff’s business to show 
losses of particular sales in view of the minute unit price of his 
product. Furthermore, on grounds of broad judicial policy it would 
seem highly justifiable to relax the special damages rule in order to 
equalize protection as between businesses dealing in high-priced and 
low-priced goods. However, the courts have displayed a decided 
fear of promoting excessive litigation in trade disparagement cases, 
and hence have hedged the tort with this and other strict limitations. 
For example, in cases of disparagement by business competitors, 
broad leeway has been allowed in “puffing” one’s own product and 
comparison with competitors’ goods.** Only when there is direct 
aspersion of a competitor’s goods will relief be granted.1° These 
rules are not applicable here, however, since neither “puffing” nor 
comparison is present. 

Probably the greatest deterrent to the growth of disparagement law 
was the holding in Marlin Firearms Company v. Shields,?° which has 
never been flatly overruled, though universally criticized by legal 
commentators.** In that case, plaintiff, a rifle manufacturer, with- 


drew an advertisement it had published in defendant’s magazine. 
Defendant thereafter published letters purporting to come from 
readers, stating that plaintiff’s rifles were faulty. Special damages 
not being provable, the court stated that an action at law would not 
lie; an injunction was denied on the grounds of interference with 
free speech. The decision is still a leading case among the relatively 
few on trade disparagement by a non-competitor. Since its reasoning 


17J—n granting an injunction against disparagement in Maytag v. Meadows 
Mfg. Co., 45 F. (2d) 299 (C. C. A. 7th, 1930), cert. den. 283 U. S. 843, 51 Sup. 
Ct. 489, 75 L. ed 1452 (1931), the court took this distinction one step farther : 
“Appellee did not, and obviously could not measure its damage by proof of loss 
of specific sales or general loss of business, so far as accurate measurement 
thereof is concerned. But the failure to show any general loss of business does 
not necessarily negative actual damage 

18 White v. Mellin [1895] A. C. is4; Hubbuck & Son v. Wilkinson, Hey- 
wood & Clark [1899] 1 Q. B. 86; James Spear Stove & Heating Co. v. General 
Electric Co., 12 F. Supp. 977 (E. D. Pa. 1934); Nonpareil Cork Mfg. Co. v. 
Keasbey & Mattison Co., 108 Fed. 721 (E. D. Pa. 1901); Young v. MacRae, 
3 Best & S. 264, 122 Eng. Rep. 100 (1862); Nims, THe Law or Unrarr Com- 
PETITION AND TRADE Marks (3d ed. 1936) p. 690 et seq. 

19 _ Counties Manure Co. v. Lawes Chemical Manure Co., supra 
note 15. 

20 Supra note 5. 

21 Pound, supra note 6, at 663-668; Derenberg, TRADE-MARK PROTECTION AND 
Unrair TrapvInG (1936) pp. 143-144; Green, Relational Interests (1935) 30 
Int. L. Rev. 1, 41. 
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as regards equitable relief is now rejected, it is high time that it be 
overruled. 


The modern evolution of disparagement law has in fact been 
achieved more as a result of the entirely separate doctrine of unfair 
competition, rather than through a liberalization of traditional dis- 
paragement principles.2* Other independent doctrines have also 
contributed materially to the trend, namely, those cases in which 
additional elements of equity jurisdiction, such as boycott,?* con- 
spiracy,** threats of patent infringement suits not made in good 
faith,”> and other forms of intimidation and coercion** have been 
engrafted upon the disparagement as grounds for relief. Other 
courts have also reached the desired result by enjoining the disparage- 
ments as “part of a greater and more inclusive tort,” such as unlawful 
picketing,” or “interference with business.”** The inadequacy of 
the overly strict disparagement principles to protect trade interests 


22 In Dehydro, Inc. v. Tretolite Co., 53 F. (2d) 273, 274 (N. D. Okla. 1931), 
the court cited the rule that equity will not restrain a libel or slander, but 
stated: “Where the gravamen of the action is to enjoin unfair competition, the 
question of libel and slander is only incidental to the action, and such an action 
is not one to enjoin a libel or slander.” See Nims, Unfair Competition by 
False Disparagements (1933) 19 Corn. L. Q. 63; Green, supra note 21, at 42. 

23 Lewin v. Welsbach Light Co., 81 Fed. 904 (C. C. Pa. 1897); Casey v. 
Cincinnati Typographical Union, 45 Fed. 135 (C. C. Ohio 1891); Beck v. Rail- 
way Teamsters’ Protective Union, 118 Mich. 497, 77 N. W. 13 (1898). Contra: 
Lindsay v. Montana Federation of Labor, 37 Mont. 264, 96 Pac. 127 (1908). 

24Gompers v. Bucks Stove & Range Co., 221 U. S. 418, 31 Sup. Ct. 492, 55 
L. ed. 796 (1911) ; Loewe v. Lawlor, 208 U. S. 274, 28 Sup. Ct. 301, 52 L. ed. 
488 (1908) ; Chamber of Commerce v. Federal Trade Comm., 13 F. (2d) 673, 
686 (C. C. A. 8th, 1926). 

25 Emack v. Kane, 34 Fed. 46 (N. D. Ill. 1888); Racine Paper Goods Co. v. 
Dittgen, 171 Fed. 631 (C. C. A. 7th, 1909) ; Farquhar Co. v. National Harrow 
Co., 102 Fed. 714 (C. C. A. 3d, 1900); Brice-Hollister Co. v. Warford Corp., 
18 F. (2d) 129 (S. D. N. Y. 1926). Contra: Kidd v. Horry, and A. Hollander 
& Son v. Jos. Hollander, Inc., both supra note 5; Baltimore Car-Wheel Co. v. 
Bemis, 29 Fed. 95 (C. C. Mass. 1886). See Nims, op. cit. supra note 18, at 690 
et seq. 

26 Maytag v. Meadows Mfg. Co., 35 F. (2d) 403 (C. C. A. 7th, 1929), cert. 
den. 281 U. S. 737, 50 Sup. Ct. 250, 74 L. ed. 1151 (1930); Gerosa v. Apco 
Mfg. Co., 299 Fed. 19 (C. C. A. Ist, 1924); Wilner v. Bless, 243 N. Y. 544, 
154 N. E. 598 (1926) ; Yood v. Daly, 37 Ohio 574, 174 N. E. 779 (1930). 

27 Nann v. Raimist, supra note 9. 

28 “Interference with business” is a term generally applied to acts inducing 
the breach of existing contractual relationships. Thus a recognized tort is 
availed of as the basis for relief even though the disparagement itself constitutes 
the wrongful injury to business interests. See Lawrence Trust Co. v. Sun- 
American Publishing Co., 245 Mass. 262, 139 N. E. 655 (1923). In Gibraltar 
Savings & Building Ass’n v. Isbell, supra note 9, although the facts disclosed 
no additional elements, not even interference with contracts, the court based its 
relief on the following rule: “[{Equity] intervenes in those cases where re- 
straint becomes essential to the preservation of a business treatened with im- 
pairment by illegal combinations or by other tortious acts, the publication of the 
words being merely an instrument and incident.” See also Saxon Motor Sales, 


Inc. v. Torino, 166 Misc. 863, 2 N. Y. S. (2d) 885 (1938). 
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has thus been overcome almost wholly by a process of envelopment 
rather than frontal attack. 

The results of many cases involving very similar facts have turned 
on the theories selected by plaintiff's counsel in presenting their 
cases.” This tendency has been criticized as seriously befogging the 
true nature of disparagement law.*° 

In The Restatement of Torts there is an attempt to liberalize dis- 
paragement law, which may subsequently flourish on its own roots 
if there is wide judicial acceptance of Restatement doctrines. There 
the rule is laid down that: 


One who without a privilege to do so publishes an untrue 
statement of fact disparaging the quality of another’s land, chat- 
tels, or intangible things, under circumstances which would lead 
a reasonable man to foresee that the conduct of a third person 
as purchaser or lessee thereof would be determined thereby, is 
liable for pecuniary loss resulting to the other from the impair- 
ment of vendibility so caused.** 


The rule holds notwithstanding the publisher neither intended to 
influence a third person’s conduct as purchaser or lessee, nor was 
motivated by malice, nor knew or believed that the disparaging state- 
ment was false.**? Where the loss is caused by prevention of sales to 
unknown purchasers, the injured party may recover by showing a 


general falling off of sales explainable only as a result of the defama- 
tory publication.** 

This view has been adopted in a recent case, Paramount Pictures, 
Inc. v. Leader Press,** the facts of which are remarkably similar to 
the Advance case particularly when viewed as a pattern of relational 
interests.*® 


29 See Green, supra note 21, at 42. “In some of the cases this is so obviously 
but a matter of pleading that we may be confident some strong court will pres- 
ently take the direct course and will be followed therein.” Pound, supra note 7, 


30“But to give the dyslogistic names ‘boycott,’ ‘destruction of property,’ or 
‘interference with business’ to these normal consequences of disparagement does 
not help one to decide what disparagements are illegal. ... To say, for in- 
stance, that a disparagement is unlawful when a means to an unlawful boycott 
(which boycott is constituted by the disparagement itself) is to rephrase rather 
than to answer the original question of what disparagements are illegal. The 
equity principle of unlawful ends, except where applied to ends having no essen- 
tial connection with disparagement as such, serves only to disguise rules of 
substantive law.” Note (1930) 30 Cor. L. Rev. 510, 514. 

31 Torts RESTATEMENT (Am. L. Inst. 1938), sec. 626. 

32 [bid. sec. 628. 

38 Jbid. sec. 633 (f). 

34 Supra note 14. ; ; 

35 Green’s theory of “relational interests” is particularly useful in analyzing 
cases which, like the principal case, have novel fact situations. See Green, 
Relational Interests (1935) 29 Int. L. Rev. 460-490, 1041-1057, 30 Inv. L. Rev. 
1-45, 
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Plaintiff, a motion picture producer, alleged that defendant, a 
manufacturer of cinema advertising accessories, sold to exhibitors 
with whom plaintiff had existing contracts, accessories purporting 
to relate to plaintiff’s pictures, but not identifying them as such, “that 
such accessories contain erroneous, misleading, and deceptive in- 
formation ; that they incorporate therein pictures, cartoons, and cari- 
catures of the stars and feature players employed by plaintiff in an 
inartistic, grotesque, and inferior manner; that the public attributes 
such advertising accessories to plaintiff ; and that they bring discredit 
upon the pictures, damage and impair the good will of the plaintiff, 
and injure and jeopardize its business integrity beyond measure.” ** 

The court laid aside the relevance of unfair competition principles, 
and upheld the complaint squarely on the basis of the rule announced 
in The Restatement of Torts, citing it as authority. The court did 
not even discuss the issue of special damages. 

The only distinction which can be made between the Paramount 
and Advance cases is in the form of the disparagement, hardly enough 
to cause a different holding in the two cases. The Advance case 
unquestionably falls within the ambit of Restatement principles. 


II 


None of the established separate grounds for equitable relief such 
as conspiracy, threats, and intimidation are present in the Advance 
case. Plaintiff’s counsel wisely and properly stressed theories of un- 
fair competition. 

This leads to two questions: first, whether on the facts the parties 
may be called “competitors” in legal contemplation. If not, is the 
law of unfair competition broad enough in its application to include 
such “noncompetitive” situations as this? Plaintiff alleges that de- 
fendants compete with him for the public’s interest in popular music. 
The appellate and lower courts took separate views on this conten- 
tion,®” but the niceties of this question may be avoided, for as will be 
seen the law of unfair competition is by no means confined to protec- 
tion against injuries at the hands of competitors in the strict sense. 

The law of unfair competition grew out of a tort early defined as 
the “passing off” of one’s own goods as the goods of another.** The 

36 Supra note 14, at 230. ; ; 

87 The lower court agreed with the plaintiff, saying: “They are competing 
with each other in creating the belief that certain particular songs are popular.” 
Supra note 1. The appellate court merely found that the parties did not fall 
within the definition of competition contained in Webster’s New International 
Dictionary, “the effort of two or more parties, acting independently to secure the 
custom of a third party by the offer of the most favorable terms.” 

88 Borden Ice Cream Co. v. Borden’s Condensed Milk Co., 201 F. 510 (C. C. 
A. 7th, 1912), noted (1913) Harv. L. Rev. 442; Borthwick v. The Evening 


Post, L. R. 37 Ch. Div. 449 (1888). Cf. Yale Electric Co. v. Robertson, 26 F. 
(2d) 972 (C. C. A. 2d, 1928). See Derenberg, op. cit. supra note 21, sec. 4. 
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courts first accorded protection to trade marks against infringement, 
later extending it to nonregisterable trade names having a “secondary 
meaning” *® which was associated in the public mind with the goods 
of a trader and endowing his business with “good will.”*® As time 
progressed new types of unfair competition were recognized, such as 
misappropriation of that which fairly belongs to a competitor to one’s 
own uses,*’ disparagement of a competitor’s goods,*? disclosure of 
trade secrets,** and interference with a competitor’s business by coer- 
cive methods and other tortious means,** so that finally the tort of 
“passing off” took its place as but one of many forms of unfair com- 
petitive practices restrained by the courts.*® However, it is still over- 
whelmingly the most frequent type of case arising under the doctrine. 

The basic objectives of the law of unfair competition are generally 
defined as follows: 


First, to protect the honest trader in the business which fairly 
belongs to him; second, to punish the dishonest trader who is 
taking away his competitor’s business by unfair means; and 
third, to protect the public from deception.*® 


Because of its modern inception and the complexity of the business 
interests sought to be protected, unfair competition comprises perhaps 
the most flexible and dynamic set of principles ever developed by the 


39 See Nims, op. cit. supra note 18, sec. 37. 

40 Menendez v. Holt, 128 U. S. 514, 520, 9 Sup. Ct. 143, 32 L. ed. 526 (1888) ; 
Manufacturing Co. v. Trainer, 101 U. S. 51, 53, 25 L. ed. 993 (1879); Dela- 
ware & H. Canal Co. v. Clark, 13 Wall. 311, 322, 20 L. ed. 581 (U. S. 1871); 
Leibman & Co. v. Leibman, 135 N. J. Eq. 288, 38 A. (2d) 187 (1944); Nims, 
op. cit. supra note 18, sec. 37. 

41 International News Service v. Associated Press, 248 U. S. 215, 39 Sup. Ct. 
68, 63 L. ed. 211 (1918); Meyer v. Hurwitz, 5 F. (2d) 370 (E. D. Pa. 1925); 
RCA Mfg. Co. v. Whiteman, 28 F. Supp. 787 (S. D. N. Y. 1939). 

42 Black & Yates v. Mahogany Ass'n, supra note 10; Allen Mfg. Co. v. 
Smith, supra note 12; Old Investors’ & Traders’ Corp. v. Jenkins, 133 Misc. 
213, 232 N. Y. S. 245 (1928), aff'd 225 App. Div. 860, 233 N. Y. S. 845 (1929). 

43 Board of Trade v. Christie Grain & Stock Co., 198 U. S. 236, 25 Sup. Ct. 
637, 49 L. ed. 1031 (1904); Hunt v. N. Y. Cotton Exchange, 205 U. Ss. gee, 
7 Sup. Ct. 529, 51 L. ed. 821 (1907). Cf. Progress Laundry Co. v. Hamilton, 
208 Ky. 348, 270 S. W. 834 (1925). See Derenberg, op. cit. supra note 21, 


sec. 8. 

44 Keeble v. Hickeringill, 11 East 574 (1707); Evenson v. Spaulding, 150 
Fed. 517 (C. C. A. 9th, 1917); Sperry & Hutchinson Co. v. Louis Weber & 
Co., 161 Fed. 219 (C. C. Ill. 1908); Tuttle v. Buck, 107 Minn. 145, 119 N. W. 
946 (1909); Davis v. New England Ry. Pub. Co., 203 Mass. 470, 89 N. E. 565 
(1909). 

45 RCA Mfg. Co. v. Columbia Recording Corp., 36 F. Supp. 247 (S. D. N. Y. 
1940); Baltimore Bedding Corp. v. Moses, 182 Md. 229, 34 A. (2d) 338 
(1943). See Derenberg, op. cit. supra note 21, sec. 7; Nims, op. cit. supra note 
18, sec. 9a. 

46 Atlas Mfg. Co. v. Street & Smith, 204 Fed. 398, 405 (C. C. A. 8th, 1913), 
cert. den. 231 U. S. 755, 34 Sup. Ct. 323, 58 L. ed. 468 (1913); Old Investors 
& Traders’ Corp. v. Jenkins, supra note 42, at 215; Mark Realty Corp. v. 
Major Amusement Co., 180 App. Div. 549, 554, 168 N. Y. S. 244 (1917). 
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judiciary. One respected commentator specializing in this field ob- 
served that: 


The law of unfair competition is not static but is active. It 
moves. The courts try to keep pace with the unfair trader. 
There is an occasional lag, but the effectiveness of the common 
law is in its flexibility and its capacity to adapt itself to changing 
conditions. Nowhere is this shown more emphatically than in 


that branch of equity jurisprudence which for want of a better 
name is called unfair competition.*? 


This trend has not abated, and a frequent declaration in recent 
decisions is that what amounts to unfair competition depends on the 
particular facts of each case.*® This view gives broad discretion to 
the judges, a condition which is most desirable, if not essential, in 
such a complicated field of law.*® The law aims at all types of prac- 
tices which run counter to the ethics of the honest business man,*° 
and is an attempt to formulate rules so that all those engaged in the 


sphere of commercial activity may pursue their business on an equal 
footing. 


The law [of unfair competition] has gone forward to a point 
that now it may almost be said that any conduct is actionable 


which artificially interferes with trade expectancy, and this is as 
it should be.* 


The modern tendency under the law of unfair competition is that 
unprivileged disparagement of goods by a competitor will be enjoined 


47 Rogers, Foreword to Derenberg, op. cit. supra note 21. See also Maison 
Prunier v. Prunier’s Restaurant & Cafe, 159 Misc. 551, 556, 288 N. Y. S. 529 
(1936): “There is no part of the law more plastic than unfair competition, and 
what was not reckoned an actionable wrong twenty-five years ago may have 
become such today.” 

48 Swanson Mfg. Co. v. Feinberg-Henry Mfg. Co., 54 F. a 805 (S. D. 
N. Y. 1943), mod. on appeal 54 F. Supp. 816 (S. D. N. 944); Foss v. 
Culbertson, 17 Wash. (2d) 610, 136 P. (2a) 711 (1943). 


42 “Common law lawyers must have articulated principles and formulas and 
rules, and there are no dialectical limits to which they will not go in order to 
have them. To decide cases on their merits or on their facts as they appeal to 
the judgment of judges or judges and juries, is, in common parlance, arbitrary 
and tyrannical. On the other hand, to develop principles and formulas and rules 
which allow judgment full sweep and which lend themselves to the articulation 
of judgment whatever it may be—that is the supremacy of law.” Green, supra 
note 21, at 28 

50Grocers Baking Co. v. Sigler, 40 F. Supp. 149, 154 (W. D. Ky. 1940) ; 
Baltimore Bedding Corp. v. Moses, supra note 45. “The law of unfair com- 
petition has a simple rubric: an ungentlemanly practice will be condemned so 
long as its condemnation will not injure the consuming public more than the 
ungentlemanly practice itself.” Millinery Creators’ Guild v. Federal Trade 
Comm., 109 F. (2d) 175, 177 (C. C. A. 2d, 1940), aff'd 312 U. S. 469, 61 Sup. 
Ct. 708, 85 L. ed. 955. 


51 Rogers, Foreword to Derenberg, op. cit. supra note 21. 
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even though no special damages can be shown.®? In Allen Manufac- 
turing Company v. Smith,®** defendant, a fly spray manufacturer, 
made false and misleading statements about plaintiff’s fly spray, and 
also caused to be published spurious bulletins purporting to be issued 
by the Department of Agriculture. These bulletins compared fly 
sprays and dealt rather severely with plaintiff’s product. Defendant 
was enjoined from further publication of the bulletins, described by 
the court as “a continuing course of conduct,” notwithstanding losses 
of particular sales were impossible of proof. 

It is true that up until the Allen Manufacturing Company decision 
in 1928, the courts did not assimilate competitive disparagement cases 
into unfair competition law and consider them in the light of those 
broader principles, but rather applied strict disparagement doctrines. 
The thick pall of the Marlin case obscured a more enlightened vision 
of the law. But since then encouraging strides have been attained. 
One respected writer has summarized : 


A more nearly adequate solution is to be found in the law of 
unfair competition. A statement about a competitor’s goods 
which is untrue or misleading, and which is made to influence, or 
tends to influence the public not to buy, certainly is not a method 
of competition which honorable merchants can countenance. 
Prompt relief against competition of this sort, often vital to 
protect property and good will, can be given only by injunction. 
This is the direction in which our courts seem to be moving.*® 


The law of unfair competition is not confined solely to cases be- 
tween actual competitors. It is firmly established that absence of 
competition is no longer a bar to recovery in trade-mark and trade 
name infringement cases,** and a like tendency is becoming apparent 


52 Gardella v. Log Cabin Products Co., supra note 9; Maytag v. Meadows 
Mfg. Co., supra note 17; Eastern Wine Corp. v. Monarch Wine Co., 174 Misc. 
475, 21 N. Y. S. (2d) 327 (1940); Downes v. Culbertson, 153 Misc. 14, 275 
N. Y. S. 235 (1934) ; Allen Mfg. Co. v. Smith, supra note 9; Old Investors’ & 
Traders’ Corp. v. Jenkins, supra note 42; Shevers Ice Cream Co. v. Polar 
Products Co., 194 N. Y. S. 44 (Sup. Ct. 1921). Contra: A. Hollander & Son, 
Inc. v. Jos. Hollander, Inc., supra note 5. 

53 Supra note 9. 

54 Supra note 5. 

55 Nims, supra note 22, at 70. 

56 Yale Electric Corp. v. Robertson, supra note 38; Vogue Co. v. Thompson 
Hudson Co., 300 Fed. 509 (C. C. A. 6th, 1924), cert. den. 273 U. S. 706, 47 Sup. 
Ct. 98, 71 L. ed. 850 (1926); Louisville Taxicab & Transfer Co. v. Yellow 
Cab Transit Co., 53 F. Supp. 272 (W. D. Ky. 1943); B.V.D. Co. v. Davega- 
City Radio, Inc., 16 F. Supp. 659 (S. D. N. Y. 1936) (bathing suit manufac- 
turer against retail store); R. M. Macy & Co. v. Macy’s, Inc., 39 F. (2d) 186 
(N. D. Okla., 1930) ; Cheney Bros. v. Gimbel Bros., 280 Fed. 746 (S. D. N. Y., 
1922); Tiffany & Co. v. Tiffany Productions, 147 Misc. 679, 264 N. Y. S. 459, 
188 N. E. 30 (1932) (jewelry retailer against motion picture producer). In 
Maison Prunier y. Prunier’s Restaurant & Cafe, supra note 47, the owner of 
two Paris restaurants obtained an injunction against a New York restaurateur’s 
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in misappropriation cases.** In an action where a fashion magazine 
sued a department store owner for trade name infringement the court 
stated : 


[The rule of unfair competition] is usually invoked where 
there is an actual market competition between the analogous 
products of the plaintiff and defendants, and so it has been 
natural enough to speak of it as the doctrine of unfair competi- 
tion; but there is no fetish in the word “competition.” The 
invocation of equity rests more vitally on the unfairness.** 


Within the last twenty-five years, during which the law of unfair 
competition has undergone its most significant growth, no case has 
appeared heretofore in the records solely involving disparagement of 
goods by a noncompetitor to promote his own commercial interests. 
This is not surprising, since by the very nature of business relation- 
ships it is only in rare cases that such noncompetitive interests can be 
so subserved. Furthermore, the strict requirements laid down until 
lately in disparagement of goods actions have discouraged unduly 
litigation of this character. 

A noncompetitor was in fact enjoined from further disparagement, 
together with a competitor of the plaintiff, in Old Investors’ and 
Traders’ Corporation v. Jenkins.** There the defendant publisher 
printed circulars containing information known to be false concerning 
plaintiff and plaintiff’s business. Plaintiff’s competitor, a co-defendant, 
mailed them to plaintiff’s customers. Further mailing and the pub- 
lication of a second similar circular were both enjoined on grounds 
of unfair competition. This decision, although distinguishable to a 
degree, would seem to afford a sufficient precedent to sustain the 
complaint in the Advance case.*° 

In any event, the question as to whether actual competition is a 
prerequisite to the invocation of unfair competition doctrines in dis- 
paragement cases has never been settled hitherto. The court in the 
use of his trade name and trade mark. Contra: Borden Ice Cream Co. v. 


—- Condensed Milk Co., supra note 38. See Nims, op. cit. supra note 18, 
sec. 374. 

57 Lone Ranger, Inc. v. Cox, 124 F. (2d) 650 (C. C. A. 4th, 1942) ; Madison 
Square Garden v. Universal Pictures Corp., 255 App. Div. 459, 7 N. Y. S. (2d) 
845 (1938). 

58 ee Co. v. Thompson Hudson Co., supra note 56. See also Dodge Bros. 
v. East, 8 F. (2d) 872, 875 (E. D. N. Y., 1925). 

59 Supra note 42. 

80 Plaintiff has alleged that the statements were false to the knowledge of the 
defendants, and, for the purpose of ruling on the motion to dismiss, these allega- 
tions must be taken as true. However, honest expressions of opinion, even 
though false in fact, would not serve as a basis for an action of this kind. To 
draw such a line of demarcation would thus limit the rule to prevent its becom- 
ing an instrument impeding normal business activity. Scientific Mfg. Co. v. 
Federal Trade Comm., 124 F. (2d) 640 (C. C. A. 3d, 1941). Cf. Perma-Maid, 
Inc. v. Federal Trade Comm., 121 F. (2d) 282 (C. C. A. 6th, 1941). 
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Advance case merely states its inability to find the presence of actual 
competition under the facts alleged, and avoids comment on the sub- 
stantial line of trade-mark cases negating the competition require- 
ment. It is submitted that the same rule should obtain in trade dis- 
paragement situations. Can it be said that there exists any valid and 
important distinction between the two types of cases when the inter- 
ests protected are identical and the nature of the wrong similar in 
effect? It is thought not. 

With the trader of today protected against a competitor’s dis- 
paragements, it is difficult to justify the application of a different rule 
to non-competitive disparagement. As one court has stated: 

We also pass without consideration the argument that since 
plaintiff is not selling cigars there is no competition between the 
parties, and so there can be no unfair competition. It is not 
denied that the good will of a business and the good reputation 
of an out-put, when considered in connection with the business 
itself, are a species of property which may not be destroyed with 
impunity,—and we know of no principle which will forbid ma- 


licious destruction of this kind to a competitor and permit it to a 
stranger.** 


The very fact that defendants in the Advance case are strangers, 
ostensibly having no motives for disparagement, is the major cause 
for the far-reaching extent of the injury. The public accepts the 
ratings of the most popular songs at the face value without any 
inclination to suspect their authenticity as in the case of a competitor’s 
“puffing” his own goods and comparison with others. 

Non-competitive trade disparagement should be treated in the same 
manner as unfair competitive practices, and injured traders should be 
freed once and for all from the judicial shackles of proving special 
damages, a restriction not present in actions involving infringement 
of trade names and other forms of unfair competition.” 

While the main characteristic of defendant’s wrong is disparage- 
ment, there is in addition an unmistakable element of misappropria- 
tion, though subtle and distinctly novel in form. It has a two-fold 
aspect. The deliberate juggling of the order of song ratings in the 
Advance case enables defendant to increase its own sales by widening 
a Srork Restaurant, Inc. v. Marcus, 36 F. Sup. 90 (E. D. Pa. 1941) ; Maison 
Prunier v. Prunier’s Restaurant & Cafe, supra note 47. 

68 Bourjois, Inc. v. Park Drug Co., 82 F. (2d) 468 (C. C. A. 8th, 1936) ; 
Meyer v. Hurwitz, supra note 41; Meccano, Ltd. v. Wagner, 234 Fed. 912 (S. 
D. Ohio 1916), mod. on another point 246 Fed. 603 (C. C. A. 6th, 1918). 
See Edwin L. Wiegand Co. v. Harold E. Trent Co., 122 F. (2d) 920 (C. C. A. 


3d, 1941), cert. den. 316 U. S. 667, 62 Sup. Ct. 1033, 86 L. ed. 1743 (1942). 
See also cases cited in note 52. 
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its advertising audience at plaintiff's expense. A by-product of its 
acts is to effect a misappropriation of plaintiff’s good will and pros- 
pective economic advantage by diverting these values to other pub- 
lishers whose songs are improperly rated above their actual popularity 
order. Though defendants reap no direct pecuniary benefit from this 
latter misappropriation, and though the former misappropriation is 
by an unusually indirect means, the difference in this method and 
more typical misappropriation situations such as news piracy is hardly 
substantial enough in legal contemplation to justify non-liability in 
the first instance as against liability in the second. 

A recent “misappropriation” case, Madison Square Garden Cor- 
poration v. Universal Pictures Company** squarely supports this 
thesis, and is singularly apposite since the court specifically applied 
the doctrine of unfair competition, although the parties were not 
competitors in any sense. In it a motion picture producer displayed 
a film with an obviously fictional story in which plaintiff’s hockey 
team was portrayed in action, bearing characteristic insignia. Some 
of the scenes were false. The film was so presented that the public 
would suppose the team was playing at plaintiff’s nationally famous 
arena, though this was not stated in the picture itself. Actually, the 
motion pictures were taken at an arena in another city without plain- 
tiff’s permission, which, if applied for, would have involved payment 


of license fees and control by plaintiffs over the manner of presenta- 
tion. Both loss of profits and damage to plaintiff’s good will were 
alleged. In enjoining defendants, the court emphasized that: 


The novelty and ingenuity of the methods defendants employed 
in achieving that result will not deter the court from action... . 
Equity is not concerned about the means by which fraud is done; 
it deals with the results arising from the fraud.®* 


The injury to plaintiff’s good will in the Advance case through de- 
fendants’ continued misrepresentations in furtherance of their own 
ends is no less deserving of protection than the injury to plaintiff in 
the Garden case. 

The words of the Circuit Court in the famous news piracy case, 
International News Service v. Associated Press, bear further on this 
discussion : 

Equity, however, is not stayed because a name does not fit, or 


one is not at hand to accurately describe a wrong necessarily 
infrequent, . . . . But laying aside the right of property as the 


64 Supra note 57. 
65 a 471. 
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ultimate foundation of the suit, . . . [this conduct] is unfair 
because it is parasitic and untrue. It is immoral, and that is 
usually unfair to someone, 


The doctrine of misappropriation is one of that set of principles 
comprising the broad law of unfair competition and is applied no- 
where else. As noted, absence of competition does not preclude the 
invocation of the doctrine.” The element of misappropriation in the 
Advance case would therefore constitute a further reason why the 
rules of unfair competition should apply. 


III 


A third possible theory on which to sustain relief would be simply 
to say that the wrong is of such a nature that equity in its discretion 
has power to restrain its continuance. This rationale is in fact sug- 
gested in a number of cases generally classified under the heading of 
unfair competition.** The view is well expressed in a case in which 
a taxicab manufacturer sued a taxicab operator. 


It is true that most of the cases dealing with trade marks and 
injury to good will have arisen between direct competitors, but 
that I think is only because the immediate competitor is the only 
person most likely to commit the offense. Unfair competition 
is but one form of unlawful business injury. Monopolistic prac- 
tices and illegal strikes and boycotts are familiar examples of 


business wrongs which equity has power to enjoin. “The con- 
trolling question in all cases where the equitable power of the 


courts is invoked is, whether the acts complained of are fair or 
unfair.” ® 


There can be little doubt that the interests of Advance are of the 
type generally protected by courts of equity. For example, in one 
case’® where a publisher of a classified directory omitted plaintiff’s 
name from a list (purporting by implication to be all-inclusive) of 
metropolitan motor carriers because of threats from plaintiff’s com- 
petitor, both the latter and the publisher were enjoined. It would be 


difficult to find a closer analogy to the wrong perpetrated on Advance. 
The court held: 


An intentional act of this kind, without excuse is a violation 
of legal rights. It is the publication of a falsehood concerning 


66 245 Fed. 244, 252 (C. C. A. 2d, 1917), aff’d supra note 41. 

87 See cases cited supra note 57 

68 International News Service v. Associated Press, supra note 41; Fisher v. 
Star Co., 231 N. Y. 414, 132 N. E. 133 (1921), cert. den. 257 U. S. 654, 42 Sup. 
Ct. 94, 66 L. ed. 419 (1921). 

69 Checker Cab Mfg. Co. v. Sweeney, 119 Misc. 780, 783, 197 N. Y. S. 284 
(1922). 

70 Davis v. New England Ry. Pub. Co., supra note 44. 
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him, the direct and natural effect of which is to injure him in his 
business. The public is misled by the intentional publication of 
an incorrect list. But the gist of plaintiff’s action is the wrong 
done him by intentionally turning away from him those who 
otherwise would do business with him. He is entitled to a 
remedy for this wrong. 

It is peculiarly a case for equitable relief. The wrong is a 
continuing, and in a sense an irreparable relief. The extent of 
the injury cannot be measured accurately in an attempt to assess 
damages." 


In a recent decision,”* the proprietor of a newly established Phila- 
delphia restaurant was enjoined from using the name of plaintiff’s 
nationally famous New York restaurant. The court stated: 

In the latter case** it was declared that the owner of a nation- 
ally known and valuable trade name could restrain another’s use 
of the same in connection with a noncompeting business, even 
though custom and trade were not diverted by such use, since 
owner’s reputation might be tarnished thereby. Thus it appears 
that the fact the defendant does not and probably will not de- 
prive the plaintiff of trade is not a valid defense. . . .™ 


A willingness to go to such lengths in this representative trade 
name infringement case by a noncompetitor would seem to make pro- 
tection to the interests of Advance almost mandatory if the law is to 
attain any degree of symmetry. 


IV 


Some might urge that the legislature rather than the judiciary 
should act if liability is extended to wrongs of the type in issue here. 
However, as a practical matter, legislation in such a complex and 
continuously expanding field would be peculiarly unsatisfactory. 
Statutes dealing with trade-mark and trade name problems have been 
enacted, but unfair competition by other means is a subject left vir- 
tually untouched by state legislatures,”* a most desirable state of 
affairs, since it is one singularly appropriate for treatment by equity 
courts applying common law principles. Legislative rules dealing 
with unusual factual situations as here presented would be tantamount 
to special legislation. 

71 Td. at 478. 

72 Stork Restaurant, Inc. v. Marcus, supra note 62. — 

73 Great Atlantic & Pacific Tea Co. v. A. & P. Radio Stores, 20 F. Supp. 703 
(E. D. Pa. 1937). 

74 Stork Restaurant, Inc. v. Marcus, supra note 62. See also Yale Electric 
Corp. v. Robertson, supra note 38. ; ; aa 

75 In New York, for example, a state of most likely commercial activity, leg- 
islation on “unfair competition” is confined to trade-mark provisions. Batp- 


win’s New York ConsoLipatep Laws ANNOTATED, 1938, Ch. 20, Art. 24; 
ibid. vol. 8, p. 275. 
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The Federal Trade Commission has dealt with false advertising 
and business practices defined as “unfair methods of competition,” 
but its jurisdiction has been limited to cases involving the public in- 
terest." This requirement is, on the whole, a sound one since other- 
wise jurisdiction of the Federal Trade Commission would be without 
limitation in this field, and it would become enmeshed in local actions 
which state courts would be far better equipped to handle. The only 
way to avoid this problem by legislative action would be the estab- 
lishment of state trade commissions, but this would oniy serve to 
make unduly cumbersome an already complicated administration of 
justice. Furthermore, the basic question remains unresolved, since 
commissions in deciding such cases are acting judicially, not legisla- 
tively. 

The suggestion of legislative action on the theory that it is not the 
function of the judiciary to depart from established principles is 
basically unrealistic since the courts are really creating new law every 
day in interpreting existing statutes and principles. It is no less new 
law merely because in most instances of interpretation the develop- 
ment is more gradual and imperceptible than in cases announcing a 
clear departure.”* 

It is possible for the courts to usurp the functions of the legisla- 
ture, as was contended in the early 1930’s when the Supreme Court 


refused to recognize the validity of much New Deal legislation in 
opposition to the popular will. The problem here, however, is settling 
controversies and setting up rules in a realm where the legislature has 
remained silent. A judicial unwillingness to extend liability beyond 
traditional limits in trade disparagement cases might as easily be called, 
in effect, a backhanded type of “judicial legislation” favoring the un- 
scrupulous trader.”® 


76 Federal Trade Comm. v. Raladam Co., 283 U. S. 643, 51 Sup. Ct. 587, 75 
L. ed. 1324 (1931); Federal Trade Comm. v. Klesner, 280 U. S. 19, 50 Sup. 
Ct. 1, 74 L. ed. 138 (1929); Federal Trade Comm. v. Royal Milling Co., 288 
U. S. 212, 53 Sup. Ct. 335, 77 L. ed. 706 (1933). See (1942) 10 Geo. Wasu. 
L. Rev. 383. 

77“The foregoing discussion, incomplete though it is, indicates the enormous 
development which has taken place in trade relational interests in our own time. 
It also indicates how adequate, though halting, the judicial process is in work- 
ing out appropriate doctrinal devices for protecting such interests. The anoma- 
lous case of yesterday becomes the settled doctrine of today, and tomorrow a 
thousand cases claim its paternity. Gee v. Pritchard, Lumley v. Gye, Mogul 
Steamship Co. v. McGregor, Allen v. Flood, Plant v. Wood, Dixon v. Holden, 
Tuttle v. Buck, Glanzer v. Shepard, and a dozen more of little consequence 
within themselves, stimulate the imagination of lawyers, move judges to judg- 
ment, and behold! from a vague indefinable something emerges a major interest 
for which is claimed an ever-increasing protection on the part of government. 
Green, supra note 21, at 46. 

78 See Pound, supra note 8. 
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CONCLUSION 


Looking back over the discussion, it may be said that the selection 
of a particular theory of liability is not the primary issue in trade 
disparagement cases. The more fundamental one is how far the 
courts should go in protecting the honest trader from disparagement 
and other foreseeable wrongs at the hands of competitors or non- 
competitors. As with all questions of degree, no clear-cut answer 
may be given. Two approaches are possible. The “Casper Milque- 
toast” approach would nonsuit plaintiff on the grounds that no pre- 
cedent is available for granting relief, hiding behind the hollow 
phrases “damnum abseque injuria” or “de minimis non curat lex.” 
However, the bolder and more desirable course would be to attempt 
to mold and adapt existing principles to include the wrong perpetrated 
on plaintiff in the true spirit of equity. The dangers of weakening 
existing principles may be avoided by a carefully worded opinion, 
limiting the holding to the particular facts if necessary. 

The Advance case, on grounds of common sense analysis, falls 
clearly within the zone of protection. Plaintiff's interests are unques- 
tionably legitimate objects of judicial protection. Conversely, no 
bona fide privilege can be asserted in justification of defendants’ con- 
duct. Sound social policy would favor this result as well, the only 
possible counter consideration being the danger of impeding freedom 
of economic activity by requiring honesty in advertising. Such an 
argument has a hollow sound in our present-day society, where all 
save advertisers and advertising agencies will concede that the public 
is barraged with more than enough strictly honest advertising, leaving 
aside the less honorable type. 

Finally, equitable considerations support a decision for plaintiff. 
To find an answer by balancing the hardships,”® one need only weigh 
the seriousness of the injuries to plaintiff and the devastating possi- 
bilities for the future against the inconsequential inconvenience to 
defendants in publishing an honest report of the surveys made, or if 
not made, in refraining from representing falsely that they were. 

A court should not be deterred from granting relief in the complex, 
ever-changing field of commercial relationships merely because of the 
absence of such technical requirements as malice, special damages, 
“competition in the ordinary sense,” or the lack of threats, coercion, 
and intimidation, when broader questions are at stake. “If a man is 
to be throttled, it is of no consequence to him whether the assassin’s 
medium be a silken cord or a pair of powerfully muscular hands.” *° 


79 McClintock, op. cit. supra note 2, secs. 140, 141. 
80 Remick Music Corp. v. American Tobacco Co., supra note 1, at 478. 
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What of the relative merits of the three theories discussed as a 
means of protecting adequately the interests here involved? The 
further liberalization of strict trade disparagement doctrines would 
be a desirable trend, but effective elimination of the hangovers from 
libel and slander law would of necessity be gradual. A further con- 
sideration is that the cases concerning business relationships often 
involve other elements in addition to the disparagement. Pure dis- 
paragement law is better tailored to govern spiteful disparagements™ 
and noncontinuous publications, rather than situations comprehend- 
ing, as here, a systematic series of misrepresentations and accom- 
panying acts as part of a vast and long-sustained advertising cam- 
paign. 

A distinctly more satisfactory solution would be the unequivocal 
extension of the law of unfair competition to include all clashes of 
interest in the commercial world, whether generically competitive or 
not—a tendency already well under way. Perhaps it might even be 
worthwhile to give the doctrine a new label, such as “unfair trade 
practices” in the interests of clarity of interpretation.*? Unfair com- 
petition doctrines are far more admirably designed to deal with such 
problems, particularly in their flexibility and allowance of broad 
judicial discretion.®* 

The suggested extension would merge the third or “equitable tort” 
theory into unfair competition law, thus making for simplification. 
Furthermore, unlike the liberalized disparagement method, it would 
guarantee to every honest trader in a single decisive step the best 
protection that existing law can give against all types of wrongs, 
from whatever source. One writer intimates that perhaps at some 
distant day separate torts will have lost their significance in the eyes 
of the law.** Until that day comes, unfair competition appears the 
most attractive doctrine for resolving trade disparagement contro- 
versies. VINCENT WEST. 


81 Even i in these instances equity now enjoins upon a showing of actual malice 
and genuine injury to plaintiff’s business, m4 without proof of special dam- 
age. Menard v. Houle, 298 Mass. 546, 11 N. E. (2d) 436 (1937). Cf. Singer 
v. Romerrick Realty Corp., supra note 9. 


82 “Tt is unfortunate that the body of law now termed Unfair Competition was 
christened with that title. It is a misnomer. It is misleading, and has been 
the cause of many unfortunate decisions.” Nims, op. cit. supra note 18 at p. 1. 

83 “In a world where trade and commerce now make use of modern scientific 
developments, and have become possessed of instrumentalities of almost un- 
limited influence, the court must insist that fair dealing and ethical conduct be 
observed within the market place. To accomplish this, the blades of equitable 
remedies must be kept sharp, keen and flexible.” Remick Music Corp. v. 
American Tobacco Corp., supra note 1, at 478. 


84 Prosser, op. cit. supra note 3, at 1049. 
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INcoME Tax DepucTION—ORDINARY AND NECESSARY EXPENSES 
—CARRYING ON TRADE OR BusINEsS—PRODUCTION OR COLLECTION 
or INCOME—CAMPAIGN ExPENsEs.—Petitioner was appointed to 
serve an unexpired term as Judge of the Court of Common Pleas of 
Luzerne County, Pennsylvania, with the understanding that he would 
contest both the primary and general elections at which the judgeship 
would be filled for a full term. To obtain the support of his party 
organization he was obliged to pay an “assessment” measured by the 
total prospective salary to be received from the office, which assess- 
ment went to the general campaign fund for the party’s entire ticket. 
On his income tax return petitioner deducted this assessment, plus 
customary campaign expenses, such as advertising, printing and trav- 
eling, as “reelection expenses.” The expenditures were strictly in 
compliance with the state election code and legitimate in their en- 
tirety. Held, four Justices dissenting and one concurring only in the 
result, that petitioner is not entitled to deduct the expenditures either 
as ordinary and necessary expenses incurred in carrying on a trade 
or business or in the production and collection of income, or as a loss 
incurred in a transaction entered into for profit. McDonald v. 
Comm’r, 65 Sup. Ct. 96 (1944). 

Tax deductions are a matter of legislative grace; thus a taxpayer 
seeking same has the burden of showing clearly the existence of a 
right to the deduction under a specific provision of the statute. New 
Colonial Ice Co. v. Helvering, 292 U. S. 435, 440, 54 Sup. Ct. 788, 
78 L. ed. 1348 (1934). Petitioner in the instant case sought a deduc- 
tion under Int. Rev. Code, § 23(a) (1), which permits deduction of 
“ordinary and necessary expenses .. . incurred . . . in carrying on 
any trade or business,” or under Int. Rev. Code, § 23(a) (2), which 
permits deduction in the case of an individual of “ordinary and neces- 
sary expenses ... incurred . . . for the production or collection of 
income, or for the management, conservation, or maintenance of 
property held for the production of income,” or under Int. Rev. Code, 
§ 23(e), which gives to individuals a deduction for losses sustained 
“in any transaction entered into for profit.” 

Personal expenses are not deductible. Int. Rev. Code, § 24(a) (1). 
As early as 1921 the Bureau of Internal Revenue published a ruling 
that a Congressman could not deduct campaign expenses which he 
himself defrayed since they were “personal” expenses. O. D. 864, 4 
Cum. Bull. 211 (1921). In David A. Reed, 13 B. T. A. 513, 524 
(1928), rev'd on another point 34 F. (2d) 263 (C. C. A. 3d, 1929), 
rev'd 281 U. S. 699, 59 Sup. Ct. 352, 74 L. ed. 1125 (1930), Senator 
Reed was denied a deduction for contributions made to the state and 
county Republican committees during his campaign for election to 
the Senate on the ground that running for office is only “preparatory 
to the actual deriving of income from a subsequent holding of the 
office, if elected.” A similar ground was relied on by the majority 
in the present case. See also George W. Lindsay, 34 B. T. A. 840 
(1936). 
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The Revenue Act of 1934, Sec. 48(d), added a provision defining 
“trade or business” as including “the performance of the functions of 
a public office.” Legislative history discloses that the provision was 
designed to permit to Congressmen deduction of certain out-of-pocket 
expenses incurred in the discharge of their functions, and any inten- 
tion to legislate in regard to campaign expenses was expressly nega- 
tived. Hearings before the Committee on Finance on H. R. 7835, 
73d Cong., 2d Sess., Part 1 (1934) p. 29. The application of the 
“public office” provision is not, of course, limited to Congressmen, 
but extends to any holder of a public office. In the light of this pro- 
vision an analogy may be drawn between holding public office and 
engaging in commercial enterprise. A logical following through of 
this analogy would seem to result in the conclusion that petitioner’s 
expenditures “in trying to be a judge” stand on a similar basis to 
expenditures incidental to the obtaining of a long-term contract or 
the launching of a new enterprise. These are deemed capital ex- 
penditures and not deductible except to the extent that they are made 
for depreciable business assets, in which case a deduction is permitted 
by way of depreciation allowances spread over the useful life of the 
assets. Helvering v. Winmill, 305 U.S. 79, 59 Sup. Ct. 45, 83 L. ed. 
52 (1938) ; Houston Natural Gas Corp. v. Comm’r, 90 F. (2d) 814 
(C. C. A. 4th, 1937), cert. den. 302 U. S. 722, 58 Sup. Ct. 43, 82 L. 
ed. 557 (1937) ; Meredith Publishing Co. v. Comm’r, 64 F. (2d) 890 
(C. C. A. 8th, 1933), cert. den. 290 U. S. 646, 54 Sup. Ct. 64, 78 
L. ed. 560 (1933). 


The ban prohibiting deduction of personal expenses covers ex- 
penses of an individual in preparing or qualifying himself for em- 
ployment or the practice of a profession. T. F. Driscoll, 4 B. T. A. 
1008 (1926); Jay N. Darling, 4 B. T. A. 499, 503 (1926); O. D. 
984, 5 Cum. Bull. 171 (1921); O. D. 892, 4 Cum. Bull. 209 (1921) ; 
O. D. 452, 2 Cum. Bull. 157 (1920). These situations are distin- 
guished from those where expenses are incurred to obtain a specific 
position (Madge H. Evans, B. T. A. Memo. Op., March 8, 1939, 
C. C. H. Dec. 10,620-D (traveling expenses of taxpayer’s business 
representative to explore possibilities of obtaining employment with 
British film producer) ), to hold a position already secured (Reginald 
Denny, 33 B. T. A. 738 (1935); Charles Hutchison, 13 B. T. A. 
1187 (1928) ), or to keep abreast of developments in a field of work 
previously entered into (Wade H. Ellis, 15 B. T. A. 1075 (1929), 
aff'd 50 F. (2d) 343 (App. D. C. 1931); Cecil M. Jack, 13 B. T. A. 
726 (1928); O. D. 785, 4 Cum. Bull. 130 (1921)). The campaign 
expenditures of petitioner would seem more closely analogous to the 
latter situations where deductions have been allowed, since he was 
fully qualified to accept the position sought, and was seeking a specific 
position. 

Sec. 23(a)(2) was added to the Internal Revenue Code by the 
Revenue Act of 1942 with the all but expressed intention of over- 
ruling Higgins v. Comm’r, 312 U. S. 212, 61 Sup. Ct. 475, 85 L. ed. 
783 (1941), where expenses incurred by the taxpayer in managing 
his personal investments were held non-deductible because these in- 
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vestment activities did not constitute “carrying on a trade or busi- 
ness” within the meaning of Sec. 23(a). The taxpayer was, in effect, 
required to pay a tax measured by gross rather than net income. To 
remove this inequity the Treasury suggested the new legislation. 
And, according to the majority opinion in the instant case, the relief 
awarded by the new section is limited to a situation like the Higgins 
case. The minority took the position that Congress fully provided for 
such situations by the clause regarding management of property, and 
that the preceding clause regarding the production and collection of 
income was intended to introduce a new type of deduction, one which 
would assure in every case payment of taxes measured by net rather 
than gross income, in accordance with basic tax policy. Their posi- 
tion is strengthened by the emphasis placed on the type of transac- 
tions expressly excluded from the benefits of the new provision, 
namely, transactions carried on “primarily as a sport, hobby or rec- 
reation.” S. Rept. 1631, 77th Cong., 2d Sess., pp. 87-88 (1942) ; 
H. Rept. 2333, 77th Cong., 2d Sess., pp. 74-75 (1942); Reg. 111, 
§ 29.23(a)-15. But their position is considerably weakened by the 
fact that the regulations issued under the 1942 amendment shortly 
after its enactment expressly negative the deductibility of the cam- 
paign expenses of candidates for public office. Reg. 103, § 19.23(a)- 
15, now Reg. 111, supra. 

Legislative history forbids a construction of the taxing statutes 
which would allow a deduction for campaign expenses. The basis is 
probably a reluctance to recognize such expenses because of past 
abuses and adverse publicity as a result thereof. In view of the leg- 
islative intent, the majority opinion is in accord with the law as it 
now exists. But in view of the basic policy of taxing only net 
income, the problem of campaign expense deductions should be 
squarely met by legislation which frankly acknowledges politics to be 
a legitimate business, the ordinary and necessary expenses of which 


should be deductible. E. Hi. 


INTERNATIONAL LAW—SOVEREIGN IMMUNITY—JURISDICTION OF 
NATIONAL Court Over VESSELS OwNeED By But Not IN THE Pos- 
SESSION OF A ForEIGN GOVERNMENT.—The Baja CALIFORNIA, 
a Mexican vessel, was libelled for damages incurred in a collision in 
Mexican waters. The Mexican ambassador filed directly in the dis- 
trict court a suggestion that the vessel was immune from process 
because it was owned by and in the possession of the Mexican Gov- 
ernment at the time of the accident. Later the United States attorney 
filed a suggestion of the Secretary of State inviting attention to the 
claim of the Mexican Government but taking no position with respect 
to it other than to recognize the claim of ownership. The lower court 
found that the vessel at the time was subject to the “possession, oper- 
ation, and control” of a privately owned and operated Mexican 
corporation and engaged in the commercial carriage of cargoes for 
hire for private shippers. Held, when the responsible political branch 
of the government fails or refuses to certify an asserted immunity, 
the courts may then decide for themselves whether the requisites of 
immunity exist and in doing so, they should not allow an immunity 
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on new grounds which the government has not seen fit to recognize. 
As the practice of the State Department is not to recognize ownership 
without possession as setting up an immunity, it is the national policy 
not to extend the immunity to cover such cases. The Baja Cali- 
fornia (Republic of Mexico v. Hoffman), 65 Sup. Ct. 530 (1945). 

In a concurring opinion, Mr. Justice Frankfurter suggested that 
the test of possession advanced by the majority was too tenuous and 
difficult for judicial determination and easily susceptible of misunder- 
standing by the foreign government when so interpreted and that the 
better rule would be to refuse the claim of immunity in every case in 
which the political branch of the government had not requested recog- 
nition. The decision in Berizzi Bros. Co. v. S. S. Pesaro, 271 U. S. 
562, 46 Sup. Ct. 611, 70 L. ed. 1088 (1926), he further suggested, 
should be reconsidered in the light of the enormous growth in recent 
years of “ordinary merchandising” activities of governments gen- 
erally in order that the State Department may not be embarrassed by 
the decision in future cases of superficial “possession” and to relieve 
the lower courts from having to draw too-fine distinctions. 

The principle that the judicial branch of the government will recog- 
nize a request of the political branch of the government for relin- 
quishment of jurisdiction acquired over a vessel owned by and in the 
possession of a friendly foreign government was established in the 
early days of the Federal Government. The principle was a result 
of recognition that every sovereign was absolutely independent of 
every other and that the person and the public property of the sover- 
eign must be free from arrest and attachment even though the person 
and property be within the jurisdiction and subject to judicial process 
but for the rule, The Exchange, 7 Cranch 116, 3 L. ed. 287 (1812). 
It was said that any necessary redress should be negotiated through 
diplomatic channels and while such a course might create occasional 
hardships in compensating for damage inflicted on private property, 
the consequence would be less disastrous than the alternative of inter- 
national friction. In addition it was said that it must be presumed 
that any sovereign power would recognize its obligations and give 
full and just compensation for its wrongful acts when such matters 
were called to its attention by diplomatic representations. The E-x- 
change, supra. But despite some dicta in The Exchange case, the 
doctrine was limited to vessels in the naval service of the other power 
at that time, since there was no such thing as government operation 
of craft engaged in commercial enterprise in those halcyon times. In 
England, a somewhat similar but broader basis for recognition was 
laid down in The Parlement Belge, 5 P. D. 197 (1880) (vessel 
owned by alien government carrying mails and incidentally other 
cargo immune) and The Constitution, 4 P. D. 39 (1879), and those 
decisions have been followed and extended in more modern times. 
The Porto Alexandre [1920], P. D. 30; The Jupiter [1924], P. D. 
236; The Cristina [1938], A. C. 485. 

It was not until the beginning of the first World War that the 
question of whether or not a claim of immunity would be recognized 
became troublesome. In the early days of the war, the principle was 
laid down that the armed ships of friendly foreign sovereigns and 
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unarmed ships in the possession, custody, and control of the nation 
were entitled to the benefits of a claim of immunity, but a vessel 
requisitioned by a foreign government left in the hands of her former 
owners with a crew hired and paid by such owners was not immune 
from process. The Attualita, 238 Fed. 909 (C. C. A. 4th, 1916). 
This appears to be the first case setting up a distinction based on 
possesssion and refusing to recognize a claim when ownership was 
not coupled with “possession, custody, and control.” That decision 
was followed in the case of a naval vessel which was used for the 
carriage of general merchandise belonging to private persons on the 
theory that the cargo was being carried for the benefit of the govern- 
ment. The Pampa, 245 Fed. 137 ( E. D. N. Y. 1917). A Chilean 
naval transport chartered to private persons for the carriage of 
private cargo but under the control and direction of a naval officer 
was held to be immune, but the libel was by a shipper having knowl- 
edge of the vessel’s status. The Maipo, 252 Fed. 627 (S. D. N. Y. 
1918). 

The extension of the immunity granted in the case of vessels of 
the armed forces of the sovereign state to unarmed vessels operated 
by the state in ordinary commercial enterprises in competition with 
private carriers has been almost universally opposed by writers on 
international law. One writer very early went so far as to take the 
view that all property of a foreign sovereign, including his ships of 
war, should be liable in the court of another sovereign. Bynkershoek, 
De Foro Lecatorum, 448 (ed. 1752); 20 Am. J. Int. Law, 759 
(1926). Contra, Hall, INTERNATIONAL Law, 211 (1924). Cf. The 
Attualita, supra. The first case directly considering and deciding the 
question in the United States appears to be the series of cases dealing 
with The Pesaro. Judge Mack delivered a well-reasoned opinion in 
a lower court decision in which he held that immunity should be made 
to depend upon the nature of the employment of the vessel and not 
upon her ownership. The only employment which should give rise 
to a valid claim of immunity, he indicated, is one which is public in 
nature and not one which brings the sovereign of his own volition 
into competition with private enterpreneurs. The Pesaro, 277 Fed. 
473 (S. D. N. Y. 1921). Even though the State Department in that 
case had taken no cognizance of the claim to immunity advanced by 
the Italian Government in a situation involving a vessel used to carry 
cargoes for hire but operated and owned by the Government, that 
decision was overruled on the ground that a vessel owned, possessed, 
and controlled by the government and employed in the carriage of 
general merchandise for the benefit of the entire Italian people as 
distinguished from any individual member thereof was not subject 
to a libel in rem since it must be considered as a public ship of a 
friendly government immune under the rule of The Exchange, supra. 
Berizzi Bros. Co. v. S. S. Pesaro, supra. 

Where the vessel is under charter to the foreign government but 
not in its possession, the jurisdiction acquired by the court will 
not be surrendered. The Beaverton, 273 Fed. 539 (S. D. N. Y. 
1919). When both ownership and possession co-exist, the vessel is 


immune. The Carlo Poma, 259 Fed. 369 (C. C. A. 2d, 1919), rev'd 
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on other grounds, 255 U. S. 219, 41 Sup. Ct. 309, 65 L. ed. 594 
(1921). A fictitious or constructive seizure by the Mexican Govern- 
ment while the vessel was in an American port was held insufficient 
to warrant recognition of a claim of immunity. H. T. Cottam & 
Co. v. Comision Reg. del Merc. De Hen., 149 La. 1026, 90 So. 392 
(1921). Where a vessel has been requisitioned by the foreign gov- 
ernment and certain acts of dominion over the vessel of a superficial 
nature have been exercised by the government but the vessel has not 
been reduced to actual possession of that government and has con- 
tinued under the direction of her former master acting for her private 
owners, a claim of immunity will not be recognized, although such a 
claim will be given full recognition when the vessel is in the posses- 
sion and service of the friendly government, even though it is en- 
gaged in the carriage of merchandise for hire, since such a vessel is 
entitled to be recognized as a public vessel. The Navemar, 303 U. S. 
68, 58 Sup. Ct. 432, 82 L. ed. 667 (1938). In that case the State 
Department had refused to act upon a request that the Spanish Gov- 
ernment’s claim of immunity be recognized and had advised the am- 
bassador that he himself might appear before the Court. 

It is submitted that the State Department has taken a reasonable 
attitude toward the whole problem over the years in refusing to 
recognize a claim of immunity when the vessel in question was being 
used by the government in competition with private shippers, since 
no convincing grounds for extending such a special privilege exist 
in such a situation. Support has not been accorded in every case by 
the judicial branch, which as in Berizzi Bros. Co. v. S. S. Pesaro, 
supra, has sometimes recognized claims the Department has point- 
blank refused to sponsor. While the decision of the majority in the 
instant case is a step in the right direction toward refusal to recog- 
nize claims based upon outmoded reasons which arose when all state- 
owned or operated ships were in a real sense public vessels and when 
there was some excuse for the immunities accorded, the concurring 
opinion is preferable, since it would leave the determination of 
whether or not a claim of immunity should be recognized to the 
political branch of the government where it belongs. In the final 
analysis the question of whether or not the claim should be recog- 
nized is not one of law but one of international policy. R. V. M. 


Lasor LAaw—NATIONAL LABor RELATIONS AcT—EMPLOYER’S 
Power TO EnFrorceE CompANy Rutes AGAINST SOLICITATION.— 
Petitioners, the National Labor Relations Board in one case, and an 
aircraft manufacturer in the other, seek a test of N. L. R. B.’s orders 
for reinstatement and payment of back wages to employees discharged 
for violating company rules against solicitation on plant property. In 
one situation the discharged employee persisted, after warning, in 
passing out union application cards during his lunch time on the em- 
ployer’s premises. The companion case arose from the suspension 
of two employees found to have violated the company’s rule by dis- 
tributing union literature on their own time on a company-owned 
parking lot. In both cases the Board had found a violation of Sec- 
tion 8 of the National Labor Relations Act, 49 Stat. 449, 29 U. S. C. 
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§ 151 et seq., had issued cease and desist orders, and directed that the 
employees be reinstated with back pay. Held, Roberts, J., dissenting 
in each case, that the employees were, as ordered by the Board, en- 
titled to reinstatement under the terms of the Act and in accordance 
with correct administrative practice. Republic Aviation Corp. v. 
National Labor Relations Board; National Labor Relations Board v. 
Le Tourneau Co. of Georgia, 13 L. W. 4367 (1945). 

The lower court decision in the Le Tourneau case, 143 F. (2d) 67 
(C. C. A. 5th, 1944), followed the holding in Midland Steel Products 
Co. v. N. L. R. B., 113 F. (2d) 800 (C. C. A. 6th, 1940), where the 
court ruled that the employer might set forth rules of conduct for 
employees covering the entire period during which the workers are 
on the company’s premises. Impliedly, in these two circuit court 
decisions, the burden of demonstrating that the enforcement of a 
company non-solicitation rule had been an “unfair” labor practice 
was on the complainant. Further support for the employer’s right to 
lay down rules for conduct of employee while on company premises 
is found in N. L. R. B. v. Williamson-Dickie Mfg. Co., 130 F. (2d) 
260 (C. C. A. 5th, 1942), and Harp v. N. L. R. B., 138 F. (2d) 546 
(C. C. A. 10th, 1943), where the Board’s orders for reinstatement 
were not upheld. The same result was reached in Boeing Airplane 
Co.v. N. L. R. B., 140 F. (2d) 423 (C. C. A. 10th, 1944), where the 
court went farther to point out that the Board is bound by the tradi- 
tional rule against presumption of liability or bad faith. Thus, under 
this earlier line of decisions a blanket rule against solicitation was 
not violative of the Act provided it was established in good faith, 
reasonably related to the efficient operation of the business, and not 
enforced in discrimination against the employee’s efforts toward self- 
organization. Cf. N. L. R. B. v. Cities Service Oil Co., 122 F. (2d) 
149 (C. C. A. 2d, 1941), where the company’s conduct was a bar to 
the established grievance procedure. Early decisions establishing this 
pattern regarded the test of the “reasonableness” of the company rule 
as a question of law properly for treatment by the court. This posi- 
tion was found in Little Rock & M. R. R. v. Barry, 84 Fed. 944 (C. 
C. A. 8th, 1898); Missouri, K. & T. Ry. v. Collier, 157 Fed. 347 
(C. C. A. 8th, 1907); Central R. R. of New Jersey v. Young, 200 
Fed. 359 (C. C. A. 3rd, 1912). 

The lower court deciding the Republic Aviation case, 142 F. (2d) 
193 (C. C. A. 2d, 1944), took the view that a determination on the 
“reasonableness” of the company’s rules on solicitation was a mixed 
question of law and fact peculiarly susceptible to solution by the 
Board with its expert knowledge of industrial relations and union 
lore. See N. L. R. B. v. Virginia Electric & Power Co., 314 U. S. 
469, 62 Sup. Ct. 344, 86 L. ed. 348 (1941), and Southern Steamship 
Co. v. N. L. R. B., 316 U.S. 31, 62 Sup. Ct. 886, 86 L. ed. 1246 
(1942). 

The employer’s right to enforce rules of employee conduct during 
working hours is generally agreed. N. L. R. B. v. William Davies 
Co., 135 F. (2d) 179, 182 (C. C. A. 7th, 1943). It would seem that 
such rules are valid as to all hours on the company’s premises if en- 
forcement is not hostile to the union, N. L. R. B. v. Denver Tent & 
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Awning Co., 138 F. (2d) 410 (C. C. A. 10th, 1943); Carter Car- 
buretor Corp. v. N. L. R. B., 140 F. (2d) 714 (C. C. A. 8th, 1944). 
Impliedly, if the rules are not hostile to union activity they are beyond 
the reach of the Board. 

The Supreme Court decision follows essentially the same reasoning 
employed by the lower court in deciding the Republic Aviation case, 
supra. The Court recognizes the presumption against rules forbid- 
ding solicitation outside working hours on company premises raised 
by the Board as a legitimate administrative device. This presump- 
tion had been enunciated by the Board in these terms: “It is there- 
fore not within the province of an employer to promulgate and en- 
force a rule prohibiting union solicitation by an employee outside 
working hours, although on company property. Such a rule must be 
presumed to be an unreasonable impediment to self-organization and 
therefore discriminatory in the absence of evidence that special cir- 
cumstances make the rule necessary in order to maintain production 
or discipline.” Matter of Peyton Packing Company, 49 N. L. R. B. 
828, 843 (1943). The Court did not find that the presumption had 
been overcome or that the employers had made an effort toward 
militant evidentiary combat. 

The decision no doubt serves to clarify the limits of an employer’s 
power to establish and enforce rules of conduct for employees on his 
premises on their own time. Moreover, it makes firm the administra- 
tive practice of the Board as regards this type of case. Perhaps, 
also, it is a decision tending to simplify the judiciary’s never-ending 
task of examining the methods employed by administrative bodies. 
It does appear, however, that the burden placed upon employers to 


overcome the Board’s presumption against plant rules is a questionable 
device for achieving a balance between the industrial forces con- 


cerned. 5. = & 


PATENTS—INFRINGEMENT ON A ParT-TIME Basis IGNorED.—The 
plaintiff sued the defendant for infringement of its patent for a con- 
denser-making machine. The defendant pleaded, and the evidence 
tended to show that there were only slight similarities between the 
structure defined by the claims of the patent in suit and defendant’s 
machine. The plaintiff then relied on the doctrine that a machine will 
infringe which follows the patent only part of the time, and that the 
intent of an infringer is not material. Held, that there comes a point 
where what may be literally a wrong is of too trifling importance to 
justify the intervention of a court. Condenser Corp. of America v. 
Micamold Radio Corp., 145 F. (2d) 878 (C. C. A. 2d, 1944). 

The law is well settled that the intent of the infringer is immaterial. 
Kansas City Southern Ry. v. Silica Products Co., 48 F. (2d) 503, 
508 (C. C. A. 8th, 1931), cert. den. 284 U. S. 626, 52 Sup. Ct. 11, 
75 L. ed. 533 (1931); Parker v. Hulme, 18 Fed. Cas. 1138, No. 
10,740 (1849); Kawneer Mfg. Co. v. Toledo Plate & Window Glass 
Co., 232 Fed. 362, 367 (S. D. Mich. 1915); Thompson v. N. T. 
Bushnell Co., 96 Fed. 238, 243 (C. C. A. 2d, 1899). Trying to see 
how near one can come to plaintiff’s patent without infringing it is 
not looked upon with favor by the courts, but it is not necessarily an 
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infringement. Englander Bed Spring Co. v. Trounstine, 296 Fed. 248, 
266 (N. Y. 1924). The only time that the knowledge or intent of 
an infringer of a patent is material is in deciding the amount of dam- 
ages recoverable. Callison v. Dean, 70 F. (2d) 55, 57 (C. C. A. 10th, 
1934) ; Goodyear v. Allyn, 10 Fed. Cas. 629, No. 5,555 (S. D. N. Y. 
1868); Horn v. Bergner, 68 Fed. 428, 432 (C. C. Md. 1895). 
Furthermore, injunctive relief is proper even against an accidental 
infringement of a patent, C. F. Mueler Co. v. A. Zeregas Sons, 12 F. 
(2d) 517, 519 (C. C. A. 2d, 1926). However, an injunction in a 
patent case is not always granted as a matter of course, and the bal- 
ance of convenience may dictate its denial. Where it appears that a 
much greater injury will be done to the infringer than a benefit to the 
patentee, the court, may, within its equity power, grant an accounting 
only and deny injunctive relief. American Safety Device Co. v. Kur- 
land Chemical Co., 68 F. (2d) 734, 735 (C. C. A. 2d, 1934); Mc- 
Crary v. Pennsylvania Canal Co., 5 Fed. 367, 368 (C. C. Pa. 1880). 


The test of infringement is whether the two devices do substan- 
tially the same work in substantially the same way and accomplish 
the same result. Stearns-Roger Mfg. Co. v. Ruth, 62 F. (2d) 442, 
448 (C. C. A. 10th, 1932). Infringement is not avoided by imper- 
fectly practicing the invention. Gibbs v. Triumph Trap Co., Inc., 
26 F. (2d) 312, 314 (C. C. A. 2d, 1928), cert. den. 278 U. S. 617, 
49 Sup. Ct. 21, 73 L. ed. 540 (1928). Nor does an infringer escape, 
liability for infringement because his embodiment of a patented in- 
vention works imperfectly. King Ax Co. v. Hubbard, 97 Fed. 795, 
803 (C. C. A. 6th, 1899); Telescope Cot Bed Co. v. Gold Medal 
Camp Furniture Mfg. Co., 229 Fed. 1002, 1004 (C. C. A. 2d, 1916). 
However, the point can be carried too far; that is to say, just the 
mere capability of being turned into an infringing article does not 
constitute infringement. Brinkman v. Laurette Mfg. Co., 21 F. (2d) 
607, 611 (N. J. 1927). It has been held that where the alleged in- 
fringing apparatus functions in part as does the invention claimed to 
be infringed, but only in an accidental way, not desired, it does not 
amount to infringement for which damages are recoverable. Jsham 
v. United States, 76 Ct. Cl. 1, 54 (1932). There apparently is a 
residuum of the doctrine of contributory infringement, Mercoid Corp. 
v. Mid-Continent Investment Co., 320 U. S. 661, 669, 64 Sup. Ct. 
268, 88 L. ed. 262 (1944), but there has never been a doctrine of 
partial infringement. Harvey Hubbell, Inc. v. General Electric Co., 
267 Fed. 564, 571 (C. C. A. 2d, 1920). 


The court in the instant case referring to a border line infringe- 
ment case, said: “This is such a case; we will not enjoin the de- 
fendant’s machine for a detail, obviously so useless in function.” The 
court cited American Safety Device Co. v. Kurland Chemical Co., 
supra; City of Milwaukee v. Activated Sludge, Inc., 69 F. (2d) 
577, 593 (C. C. A. 7th, 1934); Nerney v. New York, New Haven 
& Hartford R. R., 83 F. (2d) 409 (C. C. A. 2d, 1936). In these 
cases the benefit to the patentee was of doubtful value or the relief, 
if granted, would be negligible and only harass the defendant. The 
court in the present case seems to enlarge the line of cases which hold 
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that even though, academically, a defendant may be guilty of infringe- 
ment, the wrong is so trifling that it is not deserving of judicial notice. 


5. B.S, 


PATENTS—PATENTABILITY OF PRocESS INVOLVING MENTAL OPER- 
ATION.—Plaintiff claimed in his patent the method of determining the 
depth of an obstruction in an oil well by generating a sound at the 
mouth of the well and recording the time of the echo. Arithmetical 
calculations based on the data so obtained had to be made to deter- 
mine the depth of the obstruction, but nothing was said of calcula- 
tions in the particular claim in question. Some of the claims included 
computations. Held, in an action for infringement, that the claim is 
invalid because it is directed to mental steps. Halliburton Oil Well 
Cementing Co. v. Walker, 146 F. (2d) 817, 64 U. S. P. Q. 278 
(C. C. A. 9th, 1944). 

Of the patentable subject matter, clearly the claim must be classi- 
fied, if anywhere, under “art.” “Art” under the patent laws is not 
the broad term given by the dictionary to many fields in which per- 
sonal judgment is a determining factor, and has been narrowed to 
the term “process” for legal purposes. A process “is an operation 
performed by rule to produce a result,” 1 WALKER ON PATENTs ( Dell- 
er’s ed. 1937)39 but it is “so far abstract that it is capable of con- 
templation by the mind apart from any one of the specific instru- 
ments by which it is performed.” 1 RoBinson on Patents (1890) 
Sec. 159. See Tilghman v. Proctor, 102 U. S. 707, 722, 26 L. ed. 
279 (1880). Thus, plaintiff’s failure to describe an apparatus where- 
by his “method” could be carried out does not necessarily render it 
invalid if the steps in the method can be visualized apart from the 
mechanisms whereby they are effectuated. 

The claim under discussion did not include the intellectual oper- 
ations necessary to interpret the data recorded; however, the court 
read into the claim the calculations necessary to complete the deter- 
mination. If it is assumed that this addition is really implicit in the 
claim, the process then consists of (1) creating an acoustical impulse, 
(2) recording the echo, and (3) mathematical calculation. But for 
this third step the process would fall under Walker’s rule of “an 
operation performed by rule (sound travels at a certain speed at a 
certain pressure) to produce a result (echo record).” But the result 
aimed at in plaintiff’s claim is not an echo record, but the depth of 
an obstruction. To this end all three steps are necessary. The ques- 
tion presented is the patentability of a process which contains such a 
mental step. 

There are at least two kinds of mental processes. The type of mental 
operation which governs the obtaining of data must be distinguished 
from the type of mental operation which converts the data into the 
quantum sought. The latter type of mental operation could be carried 
out by a school child on a calculating machine and is clearly not inven- 
tion. The former type may be patentable if it is made manifest in ex- 
plicit physical steps which can be carried out without regard to the 
theory controlling them. Tilghman v. Proctor, supra. Viewed in this 
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way, mental steps of the former type are the same as a scientific princi- 
ple, not patentable in itself, no matter how novel or brilliant, but possi- 
bly patentable in its application. Morton v. New York Eye Infirmary, 
17 Fed. Cas. No. 9865, p. 883 (1862) ; Buckingham Products Co. v. 
McAleer Mfg. Co., 108 F. (2d) 192 (C. C. A. 6th, 1939). Asa 
practical matter no process involving a mental step or theory as one 
of its essential consecutive elements should be patentable, because 
there would be absolutely no way of proving whether the suspected 
infringer used the mental step. Thus, in Don Lee, Inc. v. Walker, 
61 F. (2d) 58 (C. C. A. 9th, 1932), the claim was directed to a 
method of computing the quantum and position of counterbalances on 
crankshafts by a mathematical formula. The court invalidated the 
claim as involving only mental steps, and the decision seems proper, 
because the patentee would have no way of telling how anyone com- 
puted the position of the counterbalances, and therefore could never 
win an infringement action. Similarly in Supermold Corp. v. Ameri- 
can Tire Machinery Co., 27 F. Supp. 385 (S. D. Calif. 1939), aff'd 
114 F. (2d) 759 (C. C. A. 9th, 1940), a chart showing the relation 
of certain variables as ordinates and abscissae was held invalid as 
being directed to mental steps. These two cases are instances of fail- 
ure to connect theory with practice. 

Plaintiff has not claimed a scientific principle, nor has he claimed 
the result of its application. He has claimed only a method of apply- 
ing the principle in order to obtain a result. He has claimed no 
accompanying apparatus, but this is not necessary, for a process or 
method is patentable without regard to any specific apparatus. 

It would seem preferable to hold that if a scientific principle is 
applied by physical steps, finally requiring only an unclaimed, but 
disclosed, mechanical or mental evaluation of the data so produced, 
and assuming that a useful result is obtained and novelty is present, 
all the requisites for patentability are present. Possibly a mathema- 
tician would argue that if the data gathered contain the answer, sub- 
ject only to simplification by calculation, the unknown is already 
solved and the ensuing calculations are superfluous. C. L. H. 


War Lazsor BoarD—DECLARATORY JUDGMENT Act—ConrTRO- 
VERSIES UNDER COLLECTIVE BARGAINING AGREEMENTS—PENDENCY 
oF CONTROVERSY BEFORE WAR LasBor Boarp No Bar To Court 
Action.—Employer brought suit for declaratory judgment to deter- 
mine controversies which had arisen with respect to rights of the 
company and the union under the collective bargaining agreement. 
Previously, the union had requested that the parties arbitrate two 
disputed questions involving the propriety, under the contract, of 
certain company actions. The company declined to do so, whereupon 
the union certified the dispute to the Eighth Regional War Labor 
Board, which body declined to accept jurisdiction of the merits of the 
dispute, and directed parties to arbitrate as provided in the contract. 
After the arbitration board found that the company’s actions com- 
plained of violated the contract, employer brought this suit. There- 
after the union filed with the National War Labor Board a petition 

8 
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seeking enforcement of the arbitration award. The district court 
found that the employer’s actions did not violate the contract, that 
the arbitration award was void, and that the defendant’s filing of the 
enforcement petition could not deprive the court of jurisdiction to 
determine the questions raised in a suit already pending before it. 
The Board’s referral of the petition to its legal division was held not 
to constitute an assertion of jurisdiction. On appeal the union con- 
tended that the National War Labor Board had jurisdiction to deter- 
mine the matters in controversy and that court action was premature. 
Held, that the National War Labor Board is not a substitute for the 
courts and pendency of a controversy before it is not a bar to a suit 
in the courts. Exhaustion of the administrative remedies granted by 
the War Labor Disputes Act, 57 Stat. 163 (1943), 50 U. S. C. App. 
§ 1501, and Executive Order No. 9017 (1942), 50 U. S. C. App. 
§ 1507 (1940), to employer and employee is not a prerequisite to the 
bringing of a court action by either party for an alleged violation of 
a labor agreement by the other. The controversy between parties in 
the present case was a justiciable one, appropriate for judicial deter- 
mination under the Federal Declaratory Judgment Act. Oil Workers 
International Union, Local No. 463 v. Texoma Natural Gas Co., 146 
F. (2d) 62 (C. C. A. 5th, 1944). 

The purpose of the Federal Declaratory Judgment Act, Judicial 
Code § 274(d), 28 U. S. C. § 400 (1940), is “to avoid delay and 
accrual of damages against one uncertain of his rights and to promote 
an early adjudication of the controversy between the parties without 
waiting until one of them should see fit to begin suit for coercive 
relief after damages had occurred.” Davis v. American Foundry 
Equipment Co., 94 F. (2d) 441 (C. C. A. 7th, 1938). Declaratory 
judgment actions may be brought when the necessary requirements 
of jurisdiction and existence of a justiciable controversy are present, 
ZEtna Life Insurance Co. v. Haworth, 300 U. S. 227, 57 Sup. Ct. 
461, 81 L. ed. 617 (1937), and the judgment rendered conclusively 
determines the rights and obligations of the parties to the contract. 
The United States district courts are vested with jurisdiction where 
a justiciable controversy exists between parties who are citizens of 
different states with regard to rights having a value in excess of three 
thousand dollars. If it appears that any of the jurisdictional pre- 
requisites are lacking, it is the duty of the court to dismiss the action. 
Williams v. Employers Mut. Liability Ins. Co., 131 F. (2d) 601 
(C. C. A. 5th, 1943). See also Coffman v. Breeze Corps., Inc., 65 
Sup. Ct. 298 (1945). The federal act applies only to controversies 
within both the constitutional and statutory federal jurisdiction. 
Farmer’s State Bank of New Washington, Ohio v. Bd. of Comm’rs 
of Jensen Bridge District, 295 Fed. 755 (S. D. Fla. 1920), and the 
Act does not give a federal court power over persons or subject 
matter not otherwise within its jurisdiction, Doehler Metal Furniture 
Co. v. Warren, 129 F. (2d) 43 (App. D. C. 1942). Stated differ- 
ently, the Act is limited in its operation to those cases which would 
be within the jurisdiction of the federal courts if affirmative relief 
were being sought; the mere fact that a declaratory judgment is 
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requested is not of itself a ground for jurisdiction. Southern Pacific 
Co. v. McAdoo, 82 F. (2d) 121 (C. C. A. 9th, 1936). 

While the difference between an abstract question and an actual or 
justiciable controversy is one of degree, the basic question is whether 
the facts alleged show a substantial controversy between parties 
having adverse legal interest of sufficient immediacy and reality to 
warrant a judgment. Maryland Casualty Co. v. Pacific Coal & Oil 
Co., 312 U. S. 270, 61 Sup. Ct. 510, 85 L. ed. 826 (1941). “It must 
be a real and substantial controversy admitting of specific relief 
through a decree of a conclusive character, as distinguished from an 
opinion advising what the law would be upon a hypothetical state of 
facts. Where there is such a concrete case admitting of an immediate 
and definitive determination of the legal rights of the parties in an 
adversary proceeding upon the facts alleged, the judicial function 
may be appropriately exercised although the adjudication of the rights 
of the litigants may not require the award of process or the payment 
of damages.” tna Life Insurance Co. v. Haworth, 300 U. S. 227, 
57 Sup. Ct. 461, 81 L. ed. 617 (1937). For an excellent discussion 
of the uses and procedures of declaratory judgment actions, see 
Borchard, DECLARATORY JUDGMENTS (1934). 

The remedy of a declaratory judgment will not be refused merely 
on the ground that another remedy is available or because of the 
pendency of another suit if the controversy between the parties will 
not necessarily be determined in that suit. Delno v. Market St. Ry. 
Co., 124 F. (2d) 965 (C. C. A. 9th, 1942). Under Rule 57 of the 
Rules of Civil Procedure for the District Courts of the United States, 
“the existence of another adequate remedy does not preclude a judg- 
ment for declaratory relief where it is appropriate.” A court is justi- 
fied in refusing to grant a declaratory judgment because of the 
availability of another remedy only when the court believes that more 
effective relief can and should be obtained by another procedure. 
Brillhart v. Excess Ins. Co. of America, 316 U. S. 491, 62 Sup. Ct. 
1173, 86 L. ed. 1620 (1942); Chicago Metallic Mfg. Co. v. Katz- 
inger Co., 123 F. (2d) 518 (C. C. A. 7th, 1941). In Adams v. N. Y., 
Chicago & St. L. R. Co., 121 F. (2d) 808 (C. C. A. 7th, 1941), the 
issue was whether the Railway Labor Act, 44 Stat. 577 (1926), 45 
U.S.C. A. § 151 (1940), in providing specifically for an administra- 
tive forum to determine controversies like the one before the court, 
impliedly deprived the district court of jurisdiction which it other- 
wise would have under the diversity of citizenship clause of the 
Constitution. The court held that “employees’ action may be brought, 
at their election, either in a court or by settled administrative rem- 
edies.” See Moore v. Illinois Central R. Co., 312 U. S. 630, 61 Sup. 
Ct. 754, 85 L. ed. 1089 (1941). A case somewhat contrary to the 
general rule is /nt’l Brotherhood of Teamsters v. Int’l Union of 
United Brewery Workers, 106 F. (2d) 871 (C. C. A. 9th, 1939), 
where, in a controversy between unions and an employer concerning 
the proper bargaining agent for employees, it was held that the deci- 
sion of the National Labor Relations Board should be sought and 
that an action in a federal court for an injunction against a boycott, 
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with a cross-complaint for declaratory relief, was improper. Whether 
or not declaratory relief should be granted is within the discretion of 
the trial court, Maryland Casualty Co. v. Faulkner, 126 F. (2d) 175 
(C. C. A. 6th, 1942), but the jurisdiction granted by the Act may 
not be exercised or denied at any whim of the court. Mutual Life 
Ins. Co. of N. Y. v. Krejci, 123 F. (2d) 594 (C. C. A. 7th, 1941). 

The uses of declaratory judgments are many and diversified. 
Declarations have been made concerning the drafting and construc- 
tion of wills, the constitutionality of a statute, the rights of parties 
under insurance policies, the right of an individual to hold office, and 
a person’s status, e.g. divorce questions. A common use of the 
Federal Declaratory Judgment Act has been in the construction of 
contracts and the declaration of rights under them which must be 
settled and determined before either party may safely proceed. 
Mississippi Power & Light Co. v. City of Jackson, 116 F. (2d) 924 
(C. C. A. 5th, 1941), cert. den. 312 U. S. 698, 61 Sup. Ct. 741, 85 
L. ed. 1133 (1941). The attempt of a defendant to escape from the 
obligations of a contract or the desire of a plaintiff to refute the 
claim that he has violated an agreement may be sufficiently met by a 
petition for a declaration that the contract continues to exist and to be 
binding. Nat'l Pigments & Chemical Co. v. C. K. Williams & Co., 94 
F. (2d) 792 (C.C. A. 8th, 1938). A declaratory judgment action may 
be maintained to determine the scope of an arbitration provision in 
a contract, Lehigh Coal & Navigation Co. v. Central R. R. of N. J., 
33 F. Supp. 362 (E. D. Pa. 1940); to determine whether an em- 
ployee’s injury was the result of an accident within the employer’s 
liability policy, Maryland Casualty Co. v. Pioneer Seafoods Co., 116 
F. (2d) 38 (C. C. A. 9th, 1940) ; or to ascertain whether an insured 
person is an independent contractor or an employee, Ohio Casualty 
Ins. Co. v. Murphy, 28 F. Supp. 252 (W. D. Ky. 1939). The Fed- 
eral Act has been construed to furnish an appropriate procedure for 
an action to determine rights under the Fair Labor Standards Act, 
Walling v. A. H. Belo Corp., 316 U. S. 624, 62 Sup. Ct. 1223, 86 
L. ed. 1716 (1942), and to ascertain seniority rights of employees 
under a contract between them and a railroad. Adams v. N. Y., 
Chicago & St. L. R. Co., 121 F. (2d) 808 (C. C. A. 7th, 1941). 
Likewise employees and officials may ask a declaration of their con- 
tract right to wages, salaries, pensions or other awards, Alston v. 
School Board of Norfolk, 112 F. (2d) 992 (C. C. A. 4th, 1940), or 
may request the court to determine which of two groups of employees 
has the right, under a contract with a railroad, to perform work on 
certain sections of the road. Gaskill vy. Thomson, 119 F. (2d) 105 
(C. C. A. 8th, 1941). 

The present case makes clear the fact that the National War Labor 
Board does not have exclusive jurisdiction over disputes involving 
the interpretation of collective bargaining agreement provisions, and 
that such interpretation may be secured in federal courts by means 
of a declaratory judgment proceeding. A decision of the Board does 
not prejudice the right of a party to appeal to a court of competent 
jurisdiction for a judicial declaration of rights and obligations flowing 
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from an arbitration award. War Labor Board Release No. B-970, 
September 10, 1943. The Board “does not exist as a tribunal to 
determine the legal rights and obligations of employer and employee, 
or to protect and enforce such rights, but merely to decide how such 
rights, in the Board’s opinion, are to be exercised in the public in- 
terest in view of the state of war.” Baltimore Transit Co. v. Flynn, 
50 F. Supp. 382 (Md. 1943). 

The present case emphasizes the importance of measures which 
reduce the expense and accelerate the administration of justice in our 
courts of law. A declaratory judgment may settle an industrial con- 
troversy in its initial stages, relieve the court of perplexing questions 
as to the amount of damages, and, since no wrong is charged against 
the defendant, eliminate the bitterness and hostility generally present 
in suits involving union contracts. Thus, without relying upon the 
assistance of administrative bodies, employers and unions may speed- 
ily dispose of labor disputes and yet at the same time increase their 
harmonious and cooperative relationships. ALLAN L, SAPIRo. 





BOOK REVIEW 


INTERNATIONAL TRIBUNALS. By Manley O. Hudson. Washington: 
Carnegie Endowment for International Peace and Brookings 
Institution. 1944. Pp. xii. 287. $2.50. 


This small volume regarding international tribunals contains a large 
amount of useful information and sets forth opinions of the author, a 
professor of international law for many years, who was elected in 
1936 as a judge of the Permanent Court of International Justice. 

The arrangement and extent of the material leaves much to be de- 
sired from the standpoint of a definitive treatise on the organization 
and structure of international courts. After a brief treatment in Part 
I of the evolution of international tribunals, Part II presents some 
general problems concerning structure, manning, administration, finan- 
cing, jurisdiction, procedure, law applicable, decisions and execution 
of decisions of international tribunals. While there are some general 
problems superficially common to temporary arbitral tribunals or com- 
missions and the Permanent Court of International Justice, it is con- 
fusing to have these two distinctive types of tribunals discussed simul- 
taneously. At least a separate treatment of the different types of 
international tribunals, their organization, accomplishments, and limi- 
tations is initially indicated, before comparisons and generalizations 
are indulged. 

While this book contains as appendices a selected general bibli- 
ography and bibliographical notes regarding secondary sources on the 
subject, it is entirely lacking in citations to authorities and official 
texts. Consequently many statements and references, which could 
doubtless be supported by authority, are left for the reader to accept 
or endeavor to verify in a field where much of the material is difficult 
to find. Possibly a second edition will rectify this deficiency. 

The lack of any systematic provision for the publication of docu- 
ments and decisions by temporary tribunals is pointed out by the 
author, who makes the constructive suggestion that an international 
council should be charged with this duty. The development of inter- 
national law would be advanced by such collection and publication of 
the great body of scattered case precedents that contribute to inter- 
national jurisprudence. 

One of the great weaknesses of international tribunals is the ap- 
pointment thereon of judges who are nationals of contending states, 
thus impairing the impartiality and judicial independence of such 
courts. While other judges, not of the nationality of parties to dis- 
putes, are given the deciding vote on such tribunals, judges appointed 
by the parties may unduly influence decisions and, when cases are 
decided against their states, may render dissenting opinions of ques- 
tionable judicial character and detrimental to the development of inter- 
national adjudication. The author criticizes this practice in manning 
temporary arbitral tribunals, but apparently condones a similar prac- 
tice by the World Court. If judges should not have a representative 
character on temporary tribunals, should not remain subject to control 
by nations that are parties to disputes, and should not render separate 
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or dissenting opinions in cases where their nation’s interests are in- 
volved, it is apparent that such practice is equally objectionable on the 
World Court. In neither type of court does the judge, whose nation 
is a party, cast the deciding vote, but to maintain the integrity of the 
judicial process, he should not even sit on the court in a judicial 
capacity. Since international court judges are not deemed to know 
municipal law, that is the national law of the parties to a case, national 
assessors familiar with the national law of the parties to a case might 
appropriately be appointed to advise international tribunals in cases 
requiring national law interpretation. Such appointees should have 
no power to vote or dissent and accordingly their presence would not 
do violence to the judicial independence and impartiality of the 
tribunal. 

Parts III and IV of the volume under review are devoted to specific 
problems of the future of international tribunals and conclusions. In- 
sofar as the World Court is concerned, the author approaches a num- 
ber of minor questions of adapting it to post-war conditions. He con- 
cludes that the World Court should be continued with modifications 
of the Statute of the Court kept at a minimum. If such cautious tim- 
idity had prevailed during and after the first World War, the World 
Court would never have been created. Unless we courageously plan 
now to expand the obligatory jurisdiction, accessibility, and usefulness 
of the World Court, it may not be revitalized as a significant factor in 
creating a world order based on the rule of law. It is obvious that 
the processes for peaceful international adjustment and maintenance 
of order before 1939 were inadequate. The World Court during its 
eighteen years of activity decided only 32 judgments and 26 advisory 
opinions—an average of about three cases a year. During the same 
time temporary arbitral commissions and tribunals decided over 
50,000 cases. Obviously, more judicial business should go to the 
World Court and it should become the highest court of an accessible 
international judicial system, with interrelated subsidiary circuit courts 
available to sit in national capitals throughout the world. 

The Statute of the World Court should reject the idea of member- 
ship without obligatory jurisdiction over specified types of legal 
disputes. Signatories to the new Statute continuing the Court should, 
however, be permitted to make individual reservations regarding the 
extent of the Court’s obligatory jurisdiction, which they could later 
withdraw. For details regarding the creation of an accessible inter- 
national judicial system with obligatory jurisdiction, reference is made 
to the Resolutions of the House of Delegates of the American Bar 
Association of September 13, 1944,* and Resolutions adopted by the 
Board of Governors of the American Bar Association, April 5, 1945. 

The book under review can be read with profit by all interested in 
the development of all types of international tribunals, since it gives a 
convenient summary of the progress made to date. The future de- 
velopment of a system of international courts is an essential founda- 
tion to international cooperation based on the maintenance of the rule 
of law. Cooperation cannot be based solely on the rule of force. 

JAMEs OLIVER MurDock.7f 


* For a detailed article on this Resolution, see (1945) 6 Fen. B. A. J. 125. 
+ Adjunct Professor of Law, The George Washington University. 
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